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Correspondence and communications should ad- 
dressed THOMAS PATON, Editor, Thames Build- 
ing, corner Greenwich and Thames Streets, New 
York. 


Devoted banking and law and practice. 
Contributions topics present interest welcomed. 


Out-of-town bankers, visiting New York, are cor- 
dially invited upon 


invite especial atten- 
Warrantors 


ber upon the purchase and 
collection drafts with bills lading 
attached, based recent decisions 
courts the Southern States, under 
which banks handling drafts with bills 
lading are not protected bona fide 
holders commercial paper, but are 
garded owners and warrantors the 
goods, and liable refund the money 
received from the drawee the draft 
whenever the shipment does not satisfy 
the terms the contract between drawer 
and drawee. not think have 
overdrawn the picture, and believe the 
time has arrived for bankers investi- 
gate this new and revolutionary 
ure from the rules commercial law 
designed protect bona fide 
their own safety future dealing. 
Bankers the State Texas have been 
quick realize the danger, and have 
adopted resolution petition the Leg- 


New 1899. 


No, 


islature pass law for their protection 
such transactions. 


The original design check 
bank was that was 
circulate merely the locality the 
Among other things which 
prove this the fact that checks, 
iginally, were made payable only 
feature which would entail 
much risk loss, case they were en- 
trusted the mail and sent far away 
from home. Later, the 
order” feature was engrafted upon 
checks, under which their transfer 
successive persons, means in- 
dorsements, could accomplished 
without the risk loss theft from 
mail, attendant upon bearer checks. 
means this principle, checks 
are now misused, being mailed away 
persons, hundreds and thousands 
miles away from the bank which holds 
the fund for their payment, largely 
usurping the function the draft 
ity the creditor, which the proper 
instrument for the making payment 
debtors, creditors distant 
points. Many are the evils resulting 
from such misuse checks. The 
chances forgery indorsement are 
largely increased, and commensurately 
the risks the banks paying, 
ing and guaranteeing the genuineness 
cf, such checks, for under the law, the 


The Misuse 
Checks. 
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issuer the check; the money has 
been paid forgery the payee’s 
indorsee’s name, not the 
money, but the bank’s, that has been 
contributed the ranks the criminal 
world—the burden ascertaining the 
identity and genuineness signatures 
payees and indorsees the 
banks through whose hands the check 
passes. Furthermore, the receiver 
such check distance from the 
place payment, regards the 
equivalent somuch money, and deems 
himself entitled immediate credit, 
for much cash, from his local bank; 
this credit, force custom and com- 
petitive circumstances, the bank very 
often obliged give, resulting practi- 
cally loan the amount, without 
interest, for considerable number 
days, depriving the bank the 
tunity making profitable loan the 
same amount, interest; subjecting 
also the cost collecting the check, 

Apart from all this, the sending 
checks far away from their base 
redemption, results their return for 
payment all manner circuitous and 
indirect routes, according the collec- 
tion arrangements between the banks 
which they are lodged, and their corres- 
pondents. Indirect routes, being with- 
out sanction law, which requires di- 
rect transmission agent the 
place payment, place the banks 
pursuing such methods, added risk, 
whenever loss arises from failure 
maker, withdrawal attachment 
his funds, failure bank payment 
between the time possible, and 
actual, presentment, such methods de- 
priving the owner recourse upon in- 
dorsers, whose liability contingent 
upon due and legal presentment being 
made. 

Volumes could filled with what 


bankers have said the periodicals and 
conventions, complaint and criti- 
cism the very methods which they, 
themselves, are custom and force 
circumstances compelled pursue, and 
with their discussions remedies ob- 
viate the evil; and latterly, would 
seem that the subject emerging from 
the realm mere discussion, into that 
more positive action, for relief. Such 
action proceeding along two distinct 
lines, both beneficial, one striking the 
root the evil, inducing the mer- 
cantile community,the makers checks, 
cease the practice sending checks, 
drawn local banks, away creditors 
distance, substituting therefor the 
legitimate instrument for that purpose, 
the draft bill exchange bank 
other fundholder the place the 
creditor; the other seeking minimize 
the bad results from use local checks, 
establishing clearing houses, covering 
stated areas country, for their more 
direct, swift and systematic collection. 
The most potent force, working for 
the first-stated means relief the 
National Association Credit Men, 
which has powerful influence through. 
out Mercantile North Their 
latest move reported this number, 
based the efficacy systematic 
cational work. suggested that 
each member desiring co-operate, 
keep record and send the secretary 
the 15th each month, list 
tomers who send local checks, the de- 
sign being work upon all such, 
means appropriate literature demon- 
strating the injustice and unbusinesslike 
nature the practice, from the central 
office the The first month, 
all such check” men, will receive 
certain letter; again reported the 
second month, another and stronger 
one; the third month, still another; and 
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each successive month, still more forcible 
representations, until the customer 
The National Association 
has already accomplished much this 
field, and will doubtless accomplish 
much more the near future, revolu- 
tionizing bad practices and creating 
healthy business sentiment. 

The second line progress towards 
relief from the results the local- 
check evil, the movement for the 
establishment clearing houses cov- 
ering wider areas than 
those now existing. the 
benefits the clearing house system, 
facilitating collection checks, have 
been confined the cities. There isno 
good reason why clearing houses should 
not successfully established cover 
wider areas, recently reported 
the Journal, movement progress 
cover entire New England. 
dications are that the near future 
this system will actual operation; 
and once successfully established 
precedent, beyond the stage mere 
theory, the principle will doubtless 
quickly adopted elsewhere. evi- 
dence the same tendency another 
part the country, plan for district 
clearing house, under consideration 
Texas bankers, reported this num- 
ber; namely, establish clearing area 
for the banks District Four the 
Texas Bankers’ clearing 
center Waco. 


Although the number state 
legislatures which 
sions during was not great 
that the present year—in the majority 
states, the legislators meeting only 
biennially and these, mostly the odd 
years such 1895, 1897, 1899, etc.—no 


Legislation 
in 1898. 


inconsiderable amount legislation 
affecting banks and bankers was enacted 
several the states during the year 
just passed—as well measures intro- 
duced but failed passage—and brief 
summary the principal features 
this legislation may prove interest and 
value the present time. 

the State New York, the legisla- 
ture 1898 made several amendments 
the Banking Law. Chapter ex- 
tends any trust company chartered 
special act prior 1892, the provisions 
Section 158 the Banking Law under 
which the trust companies organized 
under the general law are exempt, ex- 
cept certain specified cases, from 
giving bond respect any 
trust when appointed executor, ad- 
ministrator, guardian, trustee, receiver, 
committee depositary. But all in- 
vestments money received any 
such corporation any these charac- 
ters are its sole risk, its capital stock, 
property and effects being liable there- 
for unless the investments are such 
the courts recognize proper when 
made individual acting like 
capacity, are such are permittedin 
and the instrument words creating 
and defining the trust. the corpora- 
tion dissolved, the debts this class 
due from it, have the preference. 

Chapter 193 adds the New York 
Banking Law new article, VI, which 
provides for the incorporation build- 
ing and lot associations for the purpose 
accumulating fund for the purchase 
real estate, pay off encumbrances 
thereon, aid the members acquir- 
ing building lot lots and making 
improvements thereon, forall such 
purposes, the plan operation being 
for the association purchase tract 
land, which subdivided into build- 
ing the subdivisions allotted 
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the members, whom they are paid 
for 

Chapter 236 adds the list secu- 
rities which savings banks may legally 
invest their deposits, authorizing not 
more than per cent. thereof in- 
vested first mortgage railroad bonds, 
bonds based upon mortgage re- 
tire all prior mortgage debt, provided 
the railroad corporation issuing the same 
isa New York corporation, having the 
principal part its railroad the State, 
with capital stock equal least one 
half its total mortgaged indebted- 
ness, and has not defaulted payment 
interest and principal, and has not 
failed pay dividends not less than 
per cent. annually, punctually and reg- 
ularly, upon all its outstanding capi- 
tal stock during the preceding five years. 

Chapter 333 modifies the form ver- 
ification reports which are required 
made the institutions under the 
supervision the banking department, 
that the officers need make oath only 
that they are true and correct all re- 
spects the best the affiant’s know- 
ledge and belief. 

Chapter 348 authorizes co-operative 
savings and loan association invest its 
deposits and the income derived 
from the same securities, which 
the savings banks may legally make in- 

Chapter 410 authorizes branch banks 
cities over 1,000,000 
Full text this act reproduced else- 
where this number. 

Chapter 556 amends section 120 
the Banking Law striking from the 
requirement that the borrower pay the 
upon real property savings bank. 

Wisconsin the general banking law 
voted the November election, 
required the constitution, was re- 
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jected. Commenting upon this, Bank 
Examiner Kidd, his-annual report, has 
this say: 

per cent. the towns 
the state are afforded banking facilities 
through the agency state and private 
banks alone, Upon the stability these 
institutions, the safety the funds de- 
positors and the success the business 
the state large measure depends. 
view this fact, despite the recent 
defeat the Act,” the im- 
portance general revision the 
ticable cannot too strongly urged. 
The provisions the act referred 
which failed meet popular approval 
and which subjected were, 
the main, minor importance, Most, 
not all, the criticisms which were 
directed against the measure can 
fully satisfied without any way im- 
pairing its most important features, and 
respectfully suggest further effort 
secure the enactment carefully 
formulated revision the banking law 
the coming session the legislature 
people. 

this connection would further 
suggest the advisability 
ment the constitution providing that 
two thirds three fourths vote the 
members the legislature may enact 
laws for the regulation and control 
the business banking, without the ne- 
cessity submitting such acts vote 
vestigation the methods force, 
controlling such legislation other 
states, find that nearly all states 
the Union, banking laws are enacted, 
either majority vote their 

thirds vote all the members elect. 
Among the former, find the states 


Pennsylvania, lowa, Minnesota, Kansas 
and Nebraska; and among the latter, 
the states New York and Michigan. 


The national banking law 


amended majority vote the 
National Congress. Frequent changes 
the banking laws are not desirable, 
yet, taking into consideration the well 
known conservatism the citizens 
our state, would seem reasonably safe 
permitany legislature which its voters 
may elect enact Jaws this character 
without fear jeopardizing either bank- 
ing interests the interests the 
people.” 

Louisiana, conformity with the 
new constitution, the legislature has 
made provision for the appointment 
the governor examiner state 
banks. was formerly per- 
formed the treasurer and secretary 
state, The examiner required make 
least two examinations annually and 
all banking institutions are required 
make quarterly reports. The examiner 
make biennial report the 
ture. another enactment, stocks 
subscribed banking companies must 
paid for lawful money the 
(The former requirement was specie). 

The banks are also required 
reserve equal one-fourth (formerly 
one third) cash liabilities; other 
three-fourths (formerly two-thirds) 
merly specie and specie funds), bills 
exchange discounted paper maturing 
six months (formerly days). 

Maryland, the Negotiable Instru- 
ments Law the legistature 
1898. Also, act April gth, the 
State treasurer authorized appoint 
person examine state banks least 
discovered the treasurer may, with 
the approval the governor, declare 
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the charter the bank forfeited and 


appoint receiver. State banks are 
also required make five (formerly one) 
reports annually the state treasurer, 
according form prescribed him; 
summary these reports pub- 
lished the local paper. 

1897 Georgia passed law permit- 
ting state banks issue obligations 
payable silver bullion amount 
equal one-half the unimpaired 
capital stock. was specially provided 
that such notes should not imitate na- 
tional bank notes currency and that 
case attempt was made levy the 
per cent. national tax them, the 
Attorney General should defend the 
courts the nonpayment the tax. 
bank has taken advantage this law, 
but during the recent session another 
law has been passed, designed test 
the constitutionality the ten per cent. 
tax. argued that the composition 
the U.S, Supreme Court has changed 
since the case upholding the constitu- 
tionality the tax was decided 1869 
(Veazie Bank Fenno) and that the 
great public exigency for the tax 
longer existing, quite possible that 
the court may differentview. The 
new law establishes commission, con- 
sisting the governor, treasurer and 
comptroller, with power issue 
lating notes any bank amount 
not exceeding per cent. its unim- 
paired capital stock. attempt 
made levy the per cent. tax, the 
Attorney-General required carry 
the case the Supreme Court 
test the constitutionality the tax. 

act passed the Georgia Legis- 
lature December 31, 1896, private banks 
are made subject examination the 
State Bank Examiner and are required 
make the same reports which are re- 
quired incorporated banks; also 
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have stamped their stationery ‘‘Not 
incorporated.” 

Illinois, the Act passed July 1897 
that loans made violation law, 
one person excess one-tenth 
capital are payable according terms; 
but that directors violating the rule are 
liable individually for damage bank, 
was ratified popular vote Novem- 
ber 1898. 

The Negotiable Instruments Law was 
enacted four states during 1898, 
Maryland (as above stated), Massachu- 
setts, Virginia and Florida. 

Virginia act was passed amending 
section 2853 the Code relative upon 
what note bill, when and whom, 
action debt assumpsit may 
brought, and making the same apply 
all negotiable instruments. act was 
also passed making minor amendment 
the law (Chap. 130, Laws 1896) barr- 
ing plea usury after twelve months 
from date renewal lean usurious 
rate. 

Delaware, act the 2oth 
May, 1898, was provided that after 
July 1898, days grace shall 
allowed notes, drafis, acceptances 
bills exchange. 

Rhode Island, act passed April 
29, 1898, days grace are allowed 
unless expressly provided for, except 
three days for bills exchange and one 
day case evidences indebtedness 
falling due holidays. 


Demand Notes 
in Michigan. 


publish this number 
the decision the Su- 
preme Court Michigan that note 
payable demand, notwithstanding 
made payable with interest, must 
presented within reasonable time, 
hold indorsers thereon; that the note 
security, nor due until demanded, 


which indorsers remain 
actual demand, The rule commer- 
cial law governing this form note has 
varied different states, but that 
nounced Michigan now the prevail- 
ing one. The other construction, that 
such note not due until demanded, 
better served the purpose wherea bank, 
instead loaning its money for def- 
inite period, such three months, pre- 
ferred have loaned out long 
suited its convenience and safety, and, 
taking demand note, could call the 
money in, either one day, one year, 
any other period after date; the bor- 
rower paying interest thereon periodi- 
cally, long as, his part, desired 
continue the loan. While such trans- 
actions loan are generally secured 
collateral, demand evidencing 
them often contain the names indors- 
ers. Regarded continuing security, 
not due until demanded, the bank hold- 
ing the note could defer demand 
ment for one, two, three more years, 
according its desires, and then have 
recourse upon the indorsers, 
event non-payment; but under the 
rule announced Michigan, and pre- 
vailing number other states, the 
indorsers would discharged, de- 
mand payment was not made within 
the reasonable time required the 
commercial law hold indorsers or- 
dinary commercial paper, without any 
allowance for credit indulgence the 
maker, lengthening the time for de- 
mand. actual practice, therefore, 
where indorsed demand notes are taken 
with the idea letting the loan run 
along for longer shorter period, the 
banks Michigan, amd those elsewhere 


subject this rule, must have the in- 
dorsers sign waiver demand and 
notice, before accepting such notes, else 
the security their names will 
worthless. 


DRAFTS WITH BILLS LADING, 


THE PURCHASE AND COLLECTION DRAFTS WITH 
BILL LADING SECURITY. 


new and startling principle ap- 
parently gaining foothold the law 
commercial paper—a principle that will 
not found laid down any the 
text books, and yet one which, isto 
prevail, will affect the security mil- 
lions dollars invested such paper 
the banks— the effect which may 
stated follows: 


Where bank purchases becomes 
the apparent owner, (by unrestricted 
indorsement, being made absolute 
payee, though reality mere collection 
agent the owner) negotiable bill 
exchange draft, drawn seller 
goods upon the buyer thereof, for the 
price, which attached bill lad- 
ing the goods, consigned the 
drawee, the ownership apparent 
ership the draft with bill lading at- 
tached, not bona fide purchaser 
commercial paper free from equities 
between drawer and drawee, but 
coupled with responsibility the 


drawee, who pays the draft, that the 


goods represented the bill lading 
are way damaged defective, 
but every way contract; and 


the fact turns out otherwise, such bank 


owner, apparent owner, becomes 
‘liable refund the money the 
drawee, totally irrespective whether 
has the opportunity obtain reim- 
bursement from the drawer. 

This principle supported the 
lately-rendered decisions the courts 
two our southern states, which 


will briefly refer, before discussing the 
merits, and the effect, the new doc- 

Landa Lattin, court civil ap- 
peals Texas, June 1898; full text, 
J., November, 1898, 639. Seller 
two car loads wheat Kansas, 
drew purchaser Texas, for price, 
with bill lading attached. Draft 
cashed Kansas bank and collected 
from Texas Latter, examining 
after payment, found that wheat, instead 
was ‘‘musty and inferior,” and brought 
suit against Kansas bank recover 
money paid. Held, Kansas bank must 
refund money Texas drawee. Such 
bank, when cashing draft with bill 
lading attached, became not only the 
owner the draft, but purchaser 
the wheat, and assuming this latter 
character, undertook deliver the 
out the contract between seller and 
buyer. 

other words, the bank, instead 
being the bona fide holder 
able draft, free from equities between 
drawer and drawee, became, when de- 
livered the bill lading and collected 
the money, seller the wheat the 
drawee, coupled with warranty that 
was just the contract called for, and 
liability the fact turned out 
wise. Thecourt said: inconve- 
nience which banks may put 
and the manner which commercial 
transactions with their customers may 
affected the rule announced this 
opinion, are questions with which 
are very little 


Grocery Co.v. Missouri 

Bank, supreme court Alabama, Nov. 
15, 1898; full text, this number. Seller 
hay Missouri drew purchaser 
Alabama for price, with bill lading 
attached. Draft made payable Mis- 
souri bank and delivered that bank 
for collection; but far drawee was 
concerned, Missouri bank figured the 
transaction owner, for the draft was 
made payable unrestrictedly. 
souri bank collected draft from drawee. 
Hay turned out not contracted 
for, but molded, decayed and unmer- 
chantable. Held: Missouri bank re- 
sponsible owner, drawee, and 
must refund money collected from him. 
Drawee had the right rescind the 
sale and recover the money paid 
under mistake fact. Denying the 
right the Missouri bank show that 
was mere agent for collection, and 
not owner, the court said: 
might have been willing pay the Mis- 
souri bank (before examination the 
hay) and take that bank’s responsibility 
for any reclamation which might 
become entitled, when would not have 
been willing pay tothe drawers and 
take their The plaintiff 
(drawee) having been justified the 
face the paper treat the Missouri 
the drawers the transaction, 
tween them and the Missouri bank, 
arising out the (to the plaintiff) un- 
known fact that the bank really received 
the paper for collection for the drawers, 
and not its own property, must 
left out consideration,” 

this last case, the funds collected 
were still under the control the 
souri bank, hence the refunding them 
the drawee did not entail any loss 
upon the bank; but the result would 
have been just the same had they been 
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paid over the drawers, for the re- 

sponsibility the Missouri bank was 
decreed, being the owner the 
draft and liable refund, upon 
amination the goods were not con- 
tracted for—in short, just the 
Texas case, held liable, effect, 
warrantor the 

This principle, bank collect- 
ing draft with bill lading individu- 
ally responsible warrantor the 
goods whenever actual apparent 
owner the draft and documentary 
security, and depriving the bank its 
Status bona fide free from 
equities between drawer and drawee, 
such cases, seems remarkable in- 
novation, when consider the objects 
and benefits the element negotia- 
bility granted the law commer- 
cial instruments. well known,the 
quality negotiability attached 
promissory note bill exchange, 
aid its circulation the commer- 
cial world, the parties thereto being 
benefitted their transactions the 
ability negotiate and obtain ready 
cash upon the instrument, and this cash 
being forthcoming from the commercial 
purchaser,simply because not com- 
pelled dive into the 
outs the transaction—between debtor 
and creditor, but can take and enforce 
its face, when the time payment 
comes. the well known policy 
the law favor, and not clog, the 
free circulation commercial paper 
aid the world commerce. 

negotiable promissory note 
the payee before maturity, for 
value. can safely purchase, for 
knows that even there fraud fail- 
ure consideration between the origin- 
cannot defend the note against him, 


whatever the defenses might right- 
fully hold against 

negotiable bill exchange drawn 
from and accepted and paid 
does not, ordinarily, subject 
finds out that there has been failure 
consideration. The matter consider- 
ation between the original parties does 
not affect the purchaser for value, 
without notice. 

upon this principle that the pur- 
chaser negotiable bill note not 
obliged into the equities between 
the original parties, that millions dol- 
lars money the banks advanced 
upon negotiable paper, aid trade 
and commerce; and this element 
negotiability was taken away, that 
the bank, advancing the money, took 
only the rights the seller the paper 
and was subject the same defences 
and reclamations that could made 
against him—forcing the bank before 
advancing the money look into the 
minutest details every transaction 
which commercial paper was given, for 
its own protection—the result would 
that the bank could not doit, and would 
not loan the money, and commercial 
transactions, depending upon the 
ance and negotiation such paper, 
would seriously crippled. 

And yet this the very result which 
now being reached whenever advances 
are made bank upon draft, with 
the security bill lading attached. 
The bank not bona fide holder 
negotiable draft, free from equities 
between drawer and drawee, the receiv- 
ing payment which final settle- 
ment the transaction, but 
purchaser, seller and warrantor the 
goods, liable the buyer for breach 
warranty, and subject refund the 
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money received payment irrespective 
the financial ability the original 
seller and shipper make reimburse- 
Organized invest money, asa 
bank, the purchase and discount 
negotiable paper, becomes, decree 
the courts, buyer and seller 
modities; sort jobber, between 
wholesaler and retailer, warranting the 
quality the goods which pass through 
its hands—transactions which, fact, 
are beyond the corporate powers 
banks conduct. grant the 
soundness this principle, then every 
bank the country which cashes 
apparent owner draft with bill 
lading attached, seller and warrant- 
the goods represented thereby, and 
the vast quantities grain, produce, 
merchandise and machinery sold and 
shipped all over the country, the docu- 
ments representing which are the 
hands the banks for settlement, are 
crowned (whenever the bank real 
apparent owner the draft) with the 
warranty the banks, 

course, the business handling 
and financing bills lading the 
banks cannot done under any such 
principle liability, with the result that 
drafts with bills lading attached must 
removed from the category securi- 
ties which the banks will make 
advances, the great detriment 
buyers and sellers all over the country, 
unless some change method can 
effected which will relieve the banks 
from the warrantor and refunding lia- 
bility. That the banks some parts 
the country are awakening this new 
doctrine liability, evidenced 
the following resolution, unanimously 
bers the Texas Bankers’ Association, 
held Waco, Tex., January the 
present year: 
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That the legislative com- 
mittee the general association 
requested prepare and have introduced 
such bill the present Legislature 
will relieve banks from the liability 
bills lading, construed the Court 
Civil Appeals the case Landa 
Lattin.” 


This new principle liability not 
harmonious with analogies the law 
commercial paper. The mere recital 
bill note the consideration for 
given, does not affect its 
the hands innocent holder for 
value, before maturity; nor does 
cital collateral security bill 
note affect its negotiability. the 
holder negotiable instrument not 
chargeable with knowledge failure 
consideration, defect the collateral 
when the consideration col- 
lateral recited the instrument, the 
true analogy and extension this 
principle should also exempt him where, 
instead the recital the body the 
draft, the documentary title represent- 
ing the consideration and security, 
attached thereto, and the 
comes the conduit transfer the 
consideration from one the other 

_the original parties, The same principle 
freedom from equities would seem 
naturally applicable the one case 
the other, and the contrary doctrine 

Turning the law forged paper, 
and paper paid mistake, let 
place two well-established propositions 
side side. 

drawee paying forged draft— 
forgery being date, amount, indorse- 
ment, other respect except 
signature—can recover back 
the payment from the holder, paid 
under mistake fact concerning 
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which each were equally bound in- 
quire. 

drawee paying genuine draft, 
under mistake fact the 
account, cannot recover back the money 
from bona fide purchaser for value. 

the first case, the holder has re- 
ceived money upon spurious draft,and 
being chargeable equally with thedrawee 
with knowledge thereof, cannot retain 
the money collected thereon. the 
second case, the holder has received 
money genuine draft paid mis- 
take the state the drawer’s ac- 
count; but, being under obligation 
inquire into the consideration, not 
chargeable with the mistake fact 
the state the account, knowledge 
whereof (equally case forgery 
acquire such knowledge, peculiarly 
within the possession the drawee; 
hence, not obliged refund the money 

Now, the ruling that the holder 
draft with bill lading, must refund 
money paid the drawee under mis- 
take fact the goods constituting 
the consideration, analogy the 
principle which requires the holder col- 
lecting forged draft refund the 
money, when truth the more 
able principle extend and apply would 
the second stated one, for the mis- 
take, which leads the drawee pay, 
not the genuineness the draft, 
but the the consid- 
eration, and with this, the well settled 
principles commercial law teach that 
the purchaser the negotiable draft has 
nothing todo. Thetheory, course, 
that becomes temporary owner, 
warrantor thereof; but admit this 
changes his character from bona fide 
purchaser commercial paper, secured 


collateral, toa buyer, seller and war- 
the welfare commercia! traders, for 
this last-stated character will debar him 
from investing his loanable such 
the detriment both buyer 
and seller. 

Not only this new principle lia- 
bility violation analogies the law 
commercial paper, but find that 
this very Supreme Court Alabama, 
which now adjudges that the holder 
draft money collected 
thereon irom the drawee, because the 
goods represented bill lading 
tached were not the 
drawer, decided the year 1878, thata 
bank which collected money 
which was attached bill 
lading, was responsible for the 
forgery, and was obliged refund 
the money the drawee. Young 
Ala., 519. Surely, bank 
not responsible for this cannot 
reason held responsible where the bill 
lading not forged,but genuine, and 
the only defect the goodsrepresented 
thereby—even though they embalmed 
beef, decayed eggs vegetables, 
other non-acceptable class merchan- 
dise. This caseis important this 
connection that shall briefly state its 
main facts, and quote quite fully from 
the opinion the court, 

Lehman, Duer Co, cotton factors 
Montgomery, Ala., issued letter 
credit Albert Johnston Morris,Ga., 
authorizing him draw for any 
ment cotton for the value the 
shipment, the letter stating: show- 
ing this any banker Eufaula 
Cuthbert they will cash your drafts 

Johnston drew his check Lehman, 
Duer Co., for $2,409, payable de- 
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Son Eufaula, and attached two bills 
lading the Central Railroad 
and Banking Company, which were for- 
geries, e., one bill was originally is- 
sued for one bale cotton and fraudu- 
lently raised twenty-one; the other, 
originally issued for four bales, was 
fraudulently raised thirty-four. Young 
Son advanced the money the draft 
having attached the forged bills 
ing, less one-half one per cent., and 
received payment from Lehman, Duer 
Co. The action was Lehman, Duer 
Co. against Young Son recover 
the money, paid under mistake 
fact. Recovery was denied. The court 
said: 

“The argument for Lehman Co, is, 
however, that the parties are not equally 
innocent—that the letter credit cast 
upon Young Son the duty ascer- 
taining before discounting the draft and 
presenting for payment whether the 
bills lading were genuine; and not 
having observed this duty the loss isa 
consequence their negligence, and 
they must bear it. The argument not 
supported authority, nor there any 
sound reason principle which 
can rest. Johnston had 
drawn not accompanied bill 
excess three-fourths the value 
the cotton shipped, that the violation 
the terms the letter would have been 
apparent ordinary prudence was ex- 
ercised, Lehman Co. could not have 
been made liable. The authority 
ferred them would not have been 
exercised,and party could 
the bill reliance But when bills 
lading are attached the bill, and 
does not amount exceed three-fourths 
the market price the cotton these 
bills purport represent, would em- 
barrass the transaction business the 
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banker requested discount the bill was 
bound inquire whether the bills 
lading were the duty 
imposed the banker first discounting 
would rest equally each subsequent 
holder who sought charge Lehman 
Co. Thereby the negotiability the 
bill would seriously impaired, not 
destroyed. The bill lading the 
security Lehman Co. required John- 
ston furnish them for their protection 
against loss from payment his drafts. 
not genuine, all that can said 
is, there failure the security for 
which they stipulated with him. 

“The bank banker discounting 
the draft was bound only see that 
there was bill lading, importing 
consignment cotton Lehman Co. 
Johnston, accompanying the draft 
and that the amount the draft did 
not exceed the specified proportion 
the value the cotton, was 
not the intention Lehman Co,, 
far their intention can collected 
from the letter, that the bank banker 
discounting its faith the draft John- 
ston, should inquire whether Johnston 
was dealing fairly with them—furnishing 
them adequate security for their accept- 
ance payment the draft. Devolving 
such duty the bank banker the 
embarrassments which would necessarily 
follow, would seriously impair the 
negotiability the draft that the very 
purposes the letter credit would 
defeated. All the bank banker was 
bound was that bills lad- 
ing, professing their face, the 
ordinary form, represent 
ment cotton Lehman ac- 
companied the draft, and that the draft 
was not excess the proper amount. 
The assurance credit was 
that such draft would paid Leh- 
man Co. presentment, 
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(The court here cites Woods Thiede- 
Colt., 478, and Ulster 
Bank Synott, Irish Eq. 595, the 
effect that not the duty the party 
discounting inquire into the 
genuineness the bill lading 

who accepts cannot resist its payment 
against bona fide holder, because 
theacceptanceis without consideration, 
179. Nor, having paid it, though 
consideration, can reclaim the money. 
196; First Nat. Bank Burkham, 
Mich., 328. the latter case the 
mistake the drawees when they 
the bill, this case, was the 
genuineness security accompanying 
the bill. was fictitious, when they 
supposed genuine and reliable. 
so, how does the fact concern the payees? 
they assume guarantee the fair- 
ness the dealings the drawers with 
the drawees, the adequacy any 
securities upon which the dealings are 
based? Not, certainly, ordinary cases, 
The law merchant gives the payees the 
right assume that any draft they 
receive and forward, accepted and 
paid, draft which, from the state 
the dealings between drawers and draw- 
ees, right and proper that the latter 
should pay the principal party; and 
the presumption law that such the 
case their complete protection, they 
received the billin the ordinary course 
business and for value.’ 

“It doubtless true Lehman Co, 
relied thebills lading security 
protecting them the payment the 
draft. Their was representation 
warranty their genuineness Young 
Son. The only representation which 
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can them is, that the bills 
were received from Johnston the con- 
dition which they accompanied the 
draft. There was other representation, 
there was none Johnston’s integrity 
Lehman Co, when they paid the draft 
their mistake the genuineness the 
bills lading. transfer responsibility 
for either mistake from Lehman Co., 
Young Son reverse the rules 
the commercial law.” 

This decision, and the authorities cited 
therein, indicate clearly that down 
the present time the courts have repeat- 
edly held that the purchase draft, 
with bill lading other securities 
attached, not bound inquire into 
the genuineness the security accom- 
panying the bill, and though forged 
fictitious, not the concern the 
purchaser, who not guarantor the 
adequacy the securities upon which 
the dealings between drawer and drawee 
are based, law merchant gives the 
payees the right assume that any 
draft they receive and forward, 
accepted and paid, draft which, 
from the state the dealings between 
drawers and mght and 
proper that the latter should pay the 
principal party.” the drawees pay 
draft with forged bill lading attached 
they pay under mistake fact, for 
which they are alone responsible, equal- 
they paid draft under mistake 
the solvency. ‘‘To trans- 
fer responsibility for either mistake” 
from the drawee the bona fide holder 
would reverse the rules the 
commercial law.” 

There can difference principle 
between the case where the securities 
accompanying the draft are forged 


fictitious, and the case where the goods 
themselves constituting the security are 
defective. Hence these newly decided 
cases Texas and Alabama, making the 
purchaser draft with bill lading 
attached owner and warrantor the 
goods, constitute the rules 
the commercial law. 

remainsto considered whether 
some method dealing cannot 
adopted which will obviate this liability 
placed upon banks taking drafts with 
bills lading. difficult believe 
that the new principle will gain 
sal foothold; yet the States 
wherein has already been judicially 
sanctioned must take seriously all 
events, and none too soon for 
banks elsewhere consider and guard 
against the possibility its affecting 
their own dealings also. The banks are 
masters the they need 
not advance their money unless they 
choose, and can make their own terms. 
conceive that some such indorse- 
ment the following, stamped the 
would sufficient protection: 

Payment this draft received 
the holder from the drawee 
the express understanding and con- 
the holder concerned; that the 
holder not warrantor nor any 
way responsible for the sufficiency 
the goods represented the 
bill lading attached for the pur- 
chase price which this draft 
drawn, sole interest there- 
security for payment this 
draft; and this draft surrendered 
the drawee upon the express 
condition that there shall 
recourse upon the holder for fail- 
ure of, defect in, consideration 
thereof. 


article upon this subject appears 
the January number the 
Reserve Law Journal,” written 
Carpenter the Ohio bar. the 
liberty publishing below synopsis 
some its main features, and 
deals especially with the law Ohio 
commend the entire article the atten- 
tion such bankers that their 
attorneys, who may interested ina 
more thorough treatment the subject 
than this summary affords. 

Alteration, known the law, arises 
more frequently cases relating ne- 
gotiable instruments than any other. 
The doctrine alteration had its origin 
the so-called Pigot’s case (11 Coke 
notes and bills exchange was first con- 
sidered Masterv. Miller 320), 
which was action indorsee 
which had been materially altered while 
the hands the payees, and 
the The main question 
was whether the rule that alteration 
material part deed avoids it, ap- 
plied instruments not under seal. 
was held did, and this too, whether 
the alteration was party interest 
Stranger; further, that rea- 
son the alteration, however made, 
the right action, whether upon the 
instrument original cause action, 
was forever gone. 

The doctrine the American cases 
has materially modified the above, and 
treats the alteration made 
mere spoliation, without affecting 
the right recover the instrument 
was, and note given for 
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without any fraudulent purpose and un- 
der honest mistake right, recovery 
upon the original cause action not 

Alterations are two kinds. Ma- 
terial; immaterial. Material altera- 
tion any change the termsof writ- 
ten contract which varies its original 
effect and operation, whether respect 
the obligation imports its 
force matter evidence, when 
made any party the 
all the other parties the contract give 
their express implied consent such 
change. The effect such alteration 
nullify and destroy the altered in- 
strument legal obligation. Imma- 
terial alteration varying the terms 
aninstrument neither affects the 
rights nor interests, duties nor obliga- 
tions any the parties bound. The 
immaterial alteration does not avoid the 
instrument nor render unenforcible. 

The design the article refer 
some the leading principles doc- 
trines relating material alterations, 
and note how the Ohio Supreme 
Court has adopted modified them 
applying the same the different cases 
adjudicated it. 

alteration may effected add- 
ing the instrument some new 
ion, substituting one provision for 
ing from the special provision incor- 
ing: its date; the time; the place 
payment; the amount principal; 
made; the number the relation 
the parties; the character and 
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obligation evidence, and will not 
that will benefit the party ob- 
gated. 

their effect material alterations may 
be: First, those fraudulently made; sec- 
ond, those innocently made. The effect 
alteration not only de- 
stroys the instrument thus destroying 
its legal identity, but also extinguishes 
the debt for which was given. Itcan- 
not afterwards made the basis of, 
evidence for recovery any form 
action whatever. material altera- 
tions innocently made, while the courts 
hold universally such instruments 
ipso facto avoided, yet action upon 
the original consideration for which the 
instrument was given may maintained 
Such least the holding the Ohio 
Supreme Court. 

the time when material altera- 
tion becomes effective the Ohio Supreme 
Court has differed somewhat its hold- 
ings. doctrine was that ‘‘the 
alteration must have been made after the 
delivery the instrument, and after 
has taken effect, and with the 
privity one claiming benefit under 
later modified doctrine holds 
follows: Where acomplete note, payable 
ata future day, and containing any stipu- 
lation interest, altered the 
principal maker without the knowledge 
his surety, before its delivery 
the addition the words ‘ten per cent. 
interest from date,’ such alteration 
material,and makes the note void against 
the surety, although the same made 
without the knowledge the payee. 

The effect material alteration upon 
bona fide holder the same with 
any other holder, and the instrument 
however, exception this rule, 
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where the careless execution the 
instrument the obligor left room for any 
alteration made, either inser- 
tion erasure, without defacing 
exciting the suspicions careful man, 
will liable any bona fide 
holder without notice, when the oppor- 
tunity which has afforded has been 
embraced and the instrument filled 
with larger amount different terms 
than those which bore the time 
signed it, 

Adding the name another drawer 
maker note material alteration, 
such will discharge the original 
ties not consenting thereto. cases 
unite the application this rule where 
there are several makers 
The authorities, however, are divided 
cases where there only one maker and 
another others have been added with- 
out the consent the original 
This point undecided Ohio; but the 
addition the name one surety 
note without the consent the maker 
does not discharge him, and the same 
rule applies where additional name 
has been added guarantor, Though 
the authorities differ somewhat regard 
the addition the name one sign- 
ing assurety, they generally agree that 
where one signs guarantor 
immaterial alteration. 

the name one two makers, 
drawers payees who (as original obli- 
gors) have indorsed the paper erased, 
this such material alteration 
release all the other parties obligated. 
But the erasure the name surety, 
guarantor indorser not such al- 
teration will invalidate the note 
against the principal obligors. 

The greater number Ohio cases 
have arisen where the rights sureties 
have been material 
tion negotiable instrument is, 
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course, available defense for the 
surety. the earliest Ohio case the al- 
teration was made the maker inter- 
lining inthe body the note the words 
the office Sturges Hale,” 
without the knowledge consent the 
accommodation The latter 
was discharged. So, another Ohio 
case the principal maker, the request 
the payee, added the words, 
est paid annually,” without the 
consent the surety, and the same re- 
sult followed. Instill another, the alter- 
ation consisted interlining the word 
before the word 
the clause, above paid ten 
per cent. interest annually,” without the 
consent the surety, who was held 
wise case where the rate interest 
was changed from six to-seven the 
principal the request the payee, 
without the consent the surety, 

alteration, the authorities are also con- 
flict. books lay down the rule 
that the onus explanation rests with 
the party producing the instrument 
seeking recover upon it. But the rule 
laid down the Ohio court con- 
flict with the rule laid down the text 

article concludes with the follow. 
ing summary: 

First: material alteration destroys 
the integrity the instrument, makes 
new contract for the parties, without 
mutual consent, and releases all parties 


the State Indiana make quar- 
terly reports the Auditor State 
could only command nine votes the 
State Senate recently. These private 
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obligated who have not consented there- 
to, 
Second: This will the effect wheth- 
the change prejudicial beneficial. 

Third: The alteration must made 
some one other than mere stranger. 

Fourth: fraudulent alteration avoids 
all recovery upon the instrument itself, 
upon the original obligation. 

Fifth: That alteration innocently 
made does not preclude recovery upon 
the original cause action, 

Sixth: The addition additional 
maker, drawer, acceptor bill 
note discharge the original obligors 
not consenting. 

Seventh: That the addition one 
surety guarantor will not mate- 
rial alteration the instrument, 

Eighth: The erasure one the 
parties originally obligated, without the 
consent the others, operates dis- 
charge them. 

Ninth: Any material alteration will 
discharge one who sustains the relation 
surety without his consent, 

Tenth: Where defendant pleads 
that the instrument has been altered 
since delivery the burden upon him 
establish this fact; and whether 
the alteration apparent upon the face 
the instrument not. 

Eleventh: Thata party cannot change 
real intentions the parties. must 


first seek the aid court equitable 
jurisdiction for reformation the in- 
strument, 
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bank measures generally have hard 
road travel. Even States where 
they are enacted into law, 
ably follows litigation test their con- 
stitutionality. 
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THE EFFICACY PASS-BOOK RULES RELIEVING BANKS 
LIABILITY UNDER THE GENERAL LAW. 


Banks, the performance various 
acts and duties behalf their 
tomers, are held the general law toa 
degree liability often deemed onerous 
and oppressive. limit, obtain re- 
lief from, this common liability, 
very general practice for the banks 
print the pass books their 
ers, set rules stipulations, stat- 
ing the terms and conditions upon 
which the bank undertakes the perform- 
ance services for its customers, and 
the extent and degree which will 
liable for non-performance. Such pass- 
book rules are designed modify 
supplant the general rules law other- 
wise applicable the bank’s conduct. 
the Journal for February, 1898, 
published article illustrating variety 
such rules stipulations use 
various banks printed pass books, 
deposit slips, and otherwise, and their 
scope and purport, and following this, 
the Journal for April, 1898, 
lished further article, treating the 
legal effect such stipulations, con- 
tracts between bank 
binding the latter their terms, and 
relieving the bank from the different 
and more onerous liability imposed 
the general rules law, 

The important question whether 
the mere existence such rules the 
pass book customer (or printed 
deposit slips, receipts, other papers 
passing between customer and bank) is, 
itself, sufficient bind the customer 
the terms thereof, contract be- 
tween the two; whether, have this 
effect, there must additional proof 
that the customer some way, either 


expressly impliedly, agreed thereto. 
the former, banks could rely thereon 
such rules were, were not, 
any given transaction, would always 
matter more less uncertainty. 
further question, cases where such 
ments,isas their whether 
law, their language will have the ef- 
fect intended. 

Since the publication the article 
the April Journal, number cases 
have been decided between banks and 
their customers, which the effect 
pass- book rules (and similar stipulations) 
has come for determination, well 
other cases which their language 
has been construed; and the pur- 
pose here bring together and review 
the former article, the end that bank- 
ers may have additional light upon the 
efficacy this method, commonly 
used, limit relieve them from the 
common law rule liability which at- 
taches various acts and transactions 
undertaken them behalf their 
customers. 

the Journal for May, 1898, pub- 
lished the decision the St. Louis 
Court Appeals the case McKeen 
Boatmen’s Bank. this case, the 
question was not whether printed 
was binding contract 
upon the customer, for the agreement 
question was actually signed him; 
but the point involved was the construc- 
tion the signed agreement, what its 
language meant and the legal conse- 
quences imposed, The bank had paid 


check bearing the forged signature 
its customer. course, under the 
law, the loss was the which 
could not charge the amount its 
tomer’s account. returning the 
paid checks (including the forged one) 
vouchers the customer, the bank 
obtained his signature receipt 
therefor, which contained the following 
clause: 

claims for reclamation made 
within ten days.” 

examination the checks, nor 
claim for reclamation was made the 
customer for five weeks, when the for- 
gery was discovered. The court held 
that the customer was bound his 
agreement, but its effect was this: The 
customer’s failure comply with the 
agreement make reclamation within 
ten days, was prima facie 
cence the account stated; but the 
customer was not estopped, for that 
reason alone, deny the genuineness 
the check, nor conclusively presumed 
have acquiesced the account 
rendered. The customer’s non action, 
however, made him guilty 
for which must answer the bank 
suffered loss thereby. But 
must actual, not merely theoretical, 
and the burden proof the bank 
show actual loss resulting from the 
negligence. 

Here, the stipulation did not have the 
effect evidently intended the bank, 
i.e. cut off and bar all claim the 
customer for the amount paid the 
check, after ten days, analagous 
itation actions for the recovery 
money paid forged checks. But the 
effect given was prevent recovery 
case the bank could show had sus- 
tained actual loss reason the 
failure give notice and 


make claim within the time prescribed. 
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This the bank did not do, the clause 
question did not protect it. 

Following this, published the 
June, 1898, number abstract, and 
the August number the decision full 
the Hennepin county (Minn.) District 
Court, Minneapolis Sash Door Co. 
The Metropolitan Bank, which 
case bank Minneapolis had printed 
its customers’ pass books, the fol- 
lowing: 

bank, receiving checks 
drafts deposit for collection, acts 
only your agent, and when forward- 
ing items other points select 
agents who are responsible according 
our judgment and means knowledge, 
but assume risk responsibility 
account their omissions, 
gence should any occur,” 

The bank, having received item 
for collection, and the collecting corres- 
pondent whom forwarded it, hav- 
ing defaulted, would, under the rule 
law prevailing Minnesota the 
sence any qualifying agreement, have 
been liable its customer for the result- 
ing loss. But, the bank having printed 
its customer’s pass book, the clause 
above set forth, what was its effect? The 
District Court found, matter law, 
that voluntarily opening account 
with the bank, the customer assented 
the terms the pass-book notice which 
became binding and valid agreement 
between bank and customer; hence, the 
rule law ordinarily applying, was 
this instance supplanted the pass- 
book agreement and the customer could 
not hold the bank liable for the default 
correspondent. 

This direct decision upon the 
most important question connected with 
this subject, whether pass book rule 
is, itself, sufficient cwnstitute 
agreement, binding the customer, 
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different from the rule liability im- 
posed the general law; and the 
holding the affirmative; that the 
mere acceptance customer, opening 
account, pass-book containing 
rules governing the liability, con- 
stitutes assent thereto, and makes 
such rules valid and binding agree- 
ment between bank and customer. But 
court Minnesota; the view the 
preme Court Minnesota will con- 
sidered further this article with 
reference certain decisions that 

The next case which pass-book 
notice involved was published the 
Journal for October, 1898, Clark 
National Shoe and Leather Bank 
New York, decided the Appellate 
Division, Dept., the New York 
Supreme Court. The bank had paid 
certain checks the customer which 
had been amount before pay- 
ment, series these checks had 
been paid before discovery, the forger 
being confidential bookkeeper the 
customer and position cover 
his tracks. the rule law 
plicable the case the bank was re- 
sponsible and could not charge the 
overpayments the customer’s account. 
But the pass book issued the cus- 
tomer was the following: 


notice any errors irreg- 
ularities vouchers given within ten 
days, the account will regarded 
conclusively stated and adjusted the 
balance found due per pass 


The slips vouchers returned the 
customer the bank also stated that 


for errors and all ob- 
jections entries made vouchers 
returned shall made with due dili- 

notice was given the customer 
the bank within the ten forth 


the pass-book notice—the forgeries 
had extended from March one year 
July the following year, and were 
only discovered the latter part the 
last named month July—and the bank 
contended that the customer was conse- 
quently barred from questioning the 
account rendered. The court this 
case did not find necessary pass 
upon the question whether the pass- 
book notice was contract binding 
the Assuming, without de- 
ciding, such, the court found from 
construction the clause the pass- 
book, taken connection with the 
clause the voucher slip, that such 
clauses did not afford any protection 
the bank under the facts developed 
the case. The language the court 
upon this branch the case, being brief, 
quote The court said: 


notice the pass book did not 
create short statute limitations 
upon the right open the 
quite doubtful the notice itself 
braces loss covered forgery. Pay- 
ment such check isa positive wrong 
and scarcely embraced within the 
term ‘errors and What- 
ever its effect, and assuming that the 
plaintiff (customer) had notice it, 
was clearly modified the notice at- 
tached the slips paid checks, Dis- 
covery errors therein, and the 
vouchers, and notice the bank the 
same, were only required made 
with due this, have 
seen, the did not lack.” 


This case, then, sheds light upon 
whether the New York court would re- 
gard the pass-book notice, itself, 
binding upon the customer. valu- 
able our inquiry, merely affording 
the clauses involved, 
assuming them have the force 
agreements between bank and customer. 
The pass-book notice held not 
create short, ten-day statute limita- 
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tions, barring the customer thereafter 
from the right reopen the account, 
This similar the ruling made the 
Missouri case heretofore referred 

But the court does not proceed, did 
the court the Missouri case, deter- 
mine the exact effect such notice. 
doubts its terms are sufficiently 
broad cover ‘‘forgery” any event; 
but declares immaterial decide 
upon the effect pass book notice, 
taken itself, for although that notice 
required the customer advise the bank 
errors within ten days, there was an- 
other notice issued the bank which 
required the customer make 
tion for errors with ‘‘due diligence.” 
These notices, the court holds, must 
construed together, and construing 
them the requirement due diligence 
held clearly modify the require- 
ment ‘‘ten days;” and the proof 
stowed that the customer had acted 
with due diligence, there was nothing 
these notices, assuming them bind- 
ing, which prevented him from holding 
the bank responsible for the overpay- 
ments upon his checks. The lesson 
banks from this particular case, then, 
the desirability having all their print- 
rules and requirements consistent, 
and not varying effect; for they 
possess the latter characteristic, 
more rigid will deemed modified 
the terms those less strict. 

Taft Quinsigamond National 
Bank, decided the supreme court 
Massachusetts, published the Journal 
for January, 1899, the rule law 
erning the deposit checks cus- 
tomer with his bank, was held con~ 
stitute the bank purchaser the 
checks the time deposit. The bank 
contended that was agent but not 
owner deposited check which had 
been lost the mail. The court said: 
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bank general notices printed 
its pass books deposit slips, other- 
wise brought the knowledge its 
depositor may define its po- 
the present case was not shown 
that defendant informed its customers 
notices upon its pass books de- 
posit slips, otherwise, that accepted 
deposits commercial paper only 


The rule law, unmodified, was 
applied, and the bank held 
owner and loser the check, The 
language the court, above quoted, 
does not make clear whether the pass- 
book notice, itself, would sufficient 
change the rule law; probably 
inferred therefrom that might 
necessary for the bank prove 
addition that the customer had 
edge theterms the notice making 
his deposits order make binding 

two decisions the supreme court 
Minnesota published the present 
number, clauses pass books are in- 
volved. State Bank (56 Minn.) 
customer had deposited drafts, and the 
bank had failed before collection. Under 
the general rule aw, unmodified, the 
bank would owner the drafts. But 
the pass book was the fol- 
lowing: 

“This bank, receiving checks 
drafts deposit for collection, acts 
only your agent, and beyond careful- 
ness selecting agents other points 
and forwarding them, assumes 

This statement had been the 
tomer’s pass books seven years, 
dating from the time his account was 
opened, there had been subsequent 
conversation between customer and 
bank officer changing it, and business 
had been conducted accordance 
therewith. was held the evidence 
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was sufficient justify the finding that 
the bank held the drafts for collection. 

Bank Minnesota, drafts had 
likewise been deposited, and the bank 
had failed before collection. The ordi- 
nary rule would make the bank owner, 
But the customer's pass book contained 
aclause the same language that 
above cited, and the customer had for 
years deposited drafts 
credit therefor the pass book contain- 
ing such notice; had never objected 
the pass-book notice, and unpaid 
drafts were charged back his account, 
held justify the finding that the 
bank was not owner the drafts. The 
court holds that the absence evidence 
that the customer ever expressly assent- 
weight, as, not objecting, im- 
pliedly assented thereto. 

these Minnesota decisions, know- 
ledge the customer the terms 
the notice assumed and his 
assent thereto implied; hence, they be- 
come effective defining the relation 
the bank receiving paper deposit, 
agent instead owner. 

One other case also published 
this number Franklin Nat. 
New York Supreme Court, Appellate 
bank had issued check thereon, and 
afterwards notified the bank not pay 
it. Notwithstanding the countermand 
the check, the bank, through 
oversight, thereafter paid it. 
rule law the bank was responsible for 
the amount toitscustomer. But, the 
latter’s pass book, the following clause 
was 


further agreed that the bank 
shall not responsible for the execu- 
check previously drawn; that the bank 


would endeavor execute such orders, 
but that liability shall created 
the failure do, and that rule, 
usage custom shall construed 
create such liability,” 


The customer denied that had 
read the clause,and asserted was un- 
aware its terms. The court, this 
point, said that the question was one 
fact, and the judgment below having 
been favor the customer, the court 
assumed that such question fact had 
been determined favor the 
tomer. Here, then, pass-book notice 
not, itself, deemed binding 
had knowledge its terms; and the 
rule law will apply, unmodified 
thereby. 

But the court further proceeds con- 
strue the pass-book clause upon the 
sumption that the fact had been found 
otherwise, e., that the custemer had 
knowledge its terms, which, therefore, 
would binding upon him; and finds 
notwithstanding that its language in- 
sufficient protect the bank under the 
circumstances the case. brief, the 
construction given thereto follows: 

The fair import the pass-book 
clause, which being framed the bank 
for its own benefit, and derogation 
the common law rule liability, must 
strictly construed, isthis: That the 
bank should not liable if, good 
faith paid stopped check, unless 
failed properly fulfil its agreement 
endeavor comply with the depositor’s 
directions, e., exercise ordinary 
care that regard. And the record 
the present case disclosing evidence 
enough support the finding that the 
bank had been negligent—had not ex- 
ercised ordinary care—it not protected 
such pass-book clause, but remains 


THE BANKING 


law rule. then, another case 
where pass-book rule, even assuming 
tomer, did not have the protective effect 
intended the language employed. 
The ingenuity the bank’s counsel 
devising form language designed 
relieve the bank from liability case 
paid stopped check, baffled the 
construction put upon the clause the 
court—that the bank was not thereby 
absolutely exempt from liability, but 
would only reiieved could prove 
exercised ordinary care looking after 
the stopped check, which this case 
failed do. 

This brings our record decisions 
upon this subject down They 
all have been very recently rendered. 
They throw considerable light upon the 
efficacy pass-book rules, designed 
modify alter the common law rule 
liability imposed upon banks, With the 
exception the single decision the 
district court Minnesota, the effect 
that the mere acceptance customer, 
upon opening bank account, pass 
book containing 
binds him terms, none the 
other cases far this, the two 
Minnesota Supreme Court decisions, 
wherein the pass-book rule was applied 
was evidence, addition the mere 
fact the existence the clauses 
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the pass book, showing that the custom- 
knew their terms and acquiesced 
thereto, without objection, through 
long course dealing; and from the 
other decided cases seems clearly de- 
ducible that, besides the clause the 
pass book, taken itself, knowledge 
thereof must brought home the 
customer bind him upon 
This apparently being the case, relief 
from common law liability, reason 
mere clause, printed bank its 
pass books, cannot relied 
with any degree certainty. When- 
ever reliance upon the pass- book clause 
becomes the vital point given case, 
the customer will generally found 
deny knowledge its existence, and 
the relief will depend upon the 
uncertain question fact, submitted 
jury, whether not the customer 

Apart from this,the construction given 
the courts several such clauses, 
upon the assumption that they consti- 
tuted binding contracts between bank 
and customer, throws valuable side 
light upon their real meaning and 
seen, Clauses framed banks for their 
own benefit, with the design obtain 
immunity from liability, have been held 
fall short the purpose intended,and 
have been given legal meaning, far 
different from that intended when orig- 
inally 


THE CITY NATIONAL BANK BUFFALO. 


The City Bank Buffalo has entered the 
National banking system under authority fur- 
nished the Comptroller the Currency, and 
with the title City Bank 
Buffalo.” 

The City National Bank goes into the nation- 
system with the same capital, $300,000; the 
same surplus, $150,000; and the same officers 
and stockholders that had under the present 
Outof the sixteen banks Buffalo, 
but two others are organized under the national 
banking system. The change has been con- 
templated majority the stockholders and 
directors for some time, the idea being that the 
National system will give the bank broader 
field. Then, too, the wide acquaintance its 
president, Mr. William Cornwell, with bank. 


ers all over the country will give the City 
National Bank instant foothold and certain 
prominence among the institutions the Na- 
tional system. 

The City Bank the youngest financial insti- 
tution Buffalo. was established Mr, 
Cornwell, who resigned the cashiership the 
Bank 1892, organize the new 
bank. The corporation was formed and opened 
for business March 1893, and despite the fact 
the financial depression rose quickly 
place among the leading commercial banks 
Buffalo, now has more than 2,000 customers 
and deposit line Its officers are: 
President, William vice-president, 
Griffin; cashier, John Boag; assistant 
cashier, James 


TRUST 


FUNDS. 


THE HANDLING TRUST FUNDS BANKS. 


address delivered before Geor- 
gia bankers Mr. Joseph McCord, 
cashier the Third National Bank 
Atlanta, Ga., copy which has re- 
cently been received the Journal, Mr. 
McCord goes very fully into the legal 
aspects the the liability 
gret that lack space prevents our pub- 
lication this valuable Certain 
practical conclusions are thus stated: 

has been, where trust funds are witha 
bank, that nearly all such cases the 
person persons who manage these 
accounts have alsoa personal account 
the same bank, and very often 
debted the bank, and they have 
given bond the court for these trust 


funds, they feel that they have the right 
use the trust fund they choose. 
doing very easy mix trust 


funds with their own. often happens 
that they pay the bank debt; such 
event this makes the bank liable that 
extent for the misappropriation trust 
funds. will still further and say 
that trust fund deposits are often sought 
banks because they are known 
‘slow and very often the 
banker will extend credits individuals 


THE ESTABLISHMENT THE 


order trust deposit. Hence 
the danger. 

have come the conclusion that 
officers banks should carefully look 
after any account their books where 
they become indebted any the fol- 
lowing classes customers, Cor- 
porations represented agents who 
have authority deposit and draw 
checks; trustees churches and likeor- 
ganizations; administrators estates; 
guardians for minor children; attorneys 
making special deposits certain funds; 
paying salaries minors employed 
banks without the consent parent 
guardian, 

remember that the greatest 
trust have proper care and judi- 
cious loaning any funds entrusted 
Officers bank, whether special 
general, because make unwise 
loans, any other way allow the 
sets the bank depreciate, make 
our stockholders liable the extent 
their full investment our institution, 
and individual liability the same 
amount, because fail pay our 
depositors demand the full amount 
due them, our assets are held 
ardy until the depositors are paid 
full and our investments are lost.” 


GOLD STANDARD STATUTE, 


Ex-Comptroller James Eckels Chicago 
was the guest honor the first banquet 
the winter the Rockford Bankers’ Club 
the Nelson Hotel the evening Jan. 25, 
making the principal address. Mr, Eckels said, 
part: 

many ways. has been year surprising 
conquest and surprising reaction from the 
period depression. believe that the Amer- 
ican people will work out the embarrass- 


ments that the surprising successes the year 
have way that will reflect credit 
the nation. believe the common sense the 
American people all great crises. 

statutory declaration that gold 
shall the standard monetary value. The 
reason why this country has the gold standard 
that has always had Presidents and 
retaries the Treasury who have all times 
held that the obligations the Government 
are redeemable gold. The business interests 


this country demand that there shall legis- 
lative enactment the gold standard, taking 
out the power the Secreiary the Treas- 
ury the President, case should 
successful appointing Secretary the 
Treasury who would subservient his 
wishes, this. The safety the na- 
tion has been, and rightly so, the object first 
consideration, but even spite all this, the 
sentiment concerning monetary legislation has 
continued grow, until last there every 
reason hope that emphatic legislative 
declaration this subject will 
made. 

supposition that Congress could legis- 
late value has lain the bottom errors 
the greenback fiatist. There would never 


The Merchants’ Association New 
York has issued all merchants and 
manufacturers the State statement 
reasons why the association opposes 
the Reduction Interest Bill,” now 
the General Laws Committee the 
Assembly, and urge all merchants and 
manufacturers oppose it. Following 
the statement their 

This bill will seriously curtail mer- 
cantile loans making them less de- 
sirable than mortgage loans. 

The result will that only merchants 
give collateral security the 
highest class can obtain sufficient bank 
loans discount their bills and carry 
the credits required their farmer cus- 
tomers before their crops are marketed, 
This will bear most heavily upon 
prising merchants moderate capital, 
whose ability relatively large 
trade depends upon the free use their 
credit. obvious that mortgage loans 
per cent, are more attractive 
lenders than credit loans per cent., 
and that all credit loans involving risk 
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THE FIVE PER CENT. INTEREST BILL. 


have been advocate the free coinage 
silver there never had been advocate 
the free coinage paper. What the monetary 
reformer asks have the currency question 
removed from the pale accidents, 
Bryan should placed the Presidential chair 
hecannot his personal connections disturb 
this question, and the business men need not 
thereby thrown into fatal uncertainty atevery 
national 

Touching expansion, Mr. Eckels said the 
United States took its place among the nations 
the earth Bunker Hill, rather than San- 
tiago. Our policy with respect these new 
people should such bring them the 
benefits our liberty greatness our 
civilization, 


will declined. Many country mer- 
chants consequence will compelled 
lessen their credit sales, buy smaller 
stocks, take time their purchases, 
and thereby lose the cash discounts. 
the latter case, the cost merchandise 
will not only much increased but the 
credit time purchasers will very 
seriously affected. 

Manufacturers are still more depen- 
dent upon easy credit, for they need 
large loans during much the year, 
and the element risk 
quence great. Their loans are cash 
vances upon the value their product 
before sale. these advances that 
pay wages and buy material. the 
amount the advances reduced, the 
mills must idle part the time. The 
output the security, and the lender 
will advance upon the output less 
amount per cent. than percent, 

few words, low interest rate 
tightens credit, limits gilt-edged 
security, and makes borrowing difficult 
instead easy. 


the last number invited the at- 
tention our readers the decision 
the Supreme Court Massachusetts 
Taft Quinsigamond National Bank, 
illustrating the rule law that upon 
deposit being made customer ina 
bank the ordinary course business, 
checks and drafts which are received 
and credited money, such checks and 
drafts become the absolute property 
the bank. This rule law applies all 
general deposits paper unless modi- 
fied agreement, notice 
understanding between bank and 
customer, and, probably over nine- 
tenths the total deposits banks con- 
sist checks and drafts,as distinguished 
from actual money, said our last 
number, and say now, that itis matter 
considerable importance for every 
bank the country know its position 
the matter such deposits—whether 
owner under the general rule 
law, whether the customer remains 
owner and the bank agent for 
tion, under some effective modification 
the general rule. 

Taft Quinsigamond National Bank 
was case where check had been de- 
posited and lost the mail, The bank 
thought that the customer was owner 
the check, but the court held that the 
bank was owner, and the loss was its 
own property. The general rule law 
was applied. There was custom, no- 
tice agreement existing between bank 
and customer sufficient modify the 
rule, 

similar case Moore Riverside 
Bank, New York Supreme Court, re- 
this number. certified check 
was deposited the bank and credited 
the customer’s pass-book. Thecheck 


TITLE CHECKS. 


TITLE CHECKS AND DRAFTS DEPOSIT. 


was lost the mail. The bank was held 
owner, and the loss itsown 
property. The same general rule was 
applied, and was said there were 
circumstances the case sufficient 
qualify 

also publish this number two 
decisions the Supreme Court 
nesota upon the same subject—in which 
the general rule law that the bank 
owner deposited paper, held mod- 
ified the facts that the 
pass book contained notice that the 
bank receiving checks and drafts acted 
only agent; that was the custom 
the bank charge back unpaid checks; 
that the customer knew the notice 
and custom; and that several year’s 
dealings had been 
Hence, these cases the customer was 
held the owner the deposited paper, 

these Minnesota cases the bank had 
failed before collection the deposited 
paper, and the question ownership 
between bank and customer was im- 
portant order determine whether 
the customer was entitled get his pa- 
per back again, whether the receiver 
the bank could collect the bank’s 
property, and pay the customer divi- 

the Massachusetts and New York 
cases the banks did not fail, but the pa- 
per deposited was lost, and the question 
was important determine 
whether the loss should fall the cus- 
tomer the bank. these cases 


the bank was held owner, and the loss 
concern the customer. 

These recent cases afford instructive 
illustration how the general rule 
law ownership deposited paper, 
and the modification thereof, work 
actual practice. 
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WILLIAM RAYMOND WEEKS. 


William Raymond Weeks was born 
Newark, New Jersey, the fourth day 
August, attended the public grammar 
and schools, and was graduated from New- 
ark Academy 1865. now trustee 
that institution. During the Civil War 
the New Jersey militia, and was member 
the Union League. studied law with his 
father, and was admitted practice lawin New 
Jersey 1870 attorney. 1876 was 
admitted counsellor that State and 
New York 1895 and West Virginia 1897. 
also admitted practice the United 
States 

Mr. Weeks’ practice has covered almost the 
entire range law, but has specialty 
corporation, real estate, mining and probate 
law, which departments has 
high measure success. handsome 
suite officesin the Bowling Green building 
this city, and also the Prudential building, 
was one the counsel for Joseph 
Blair, who was acquitted the charge 
murdering his coachman, John Armstrong. 

Mr. Weeks the attorney who recently 
fended the interests Mr. Oliver Sumner Teall 
the celebrated divorce case brought against 
that gentleman Mrs. Teall, and was em- 
divorce lawyer. The name Miss Georgia 
Cayvan, the actress, was brought into the case 
without making her co-respondent, that 
she was not able defend her reputation except 
the courtesy the counsel, and 
was thought that this condition affairs 
demanded the employment lawyer the 
highest reputation and honor. 

Mr. Weeks promptly withdrew from this case 
when Mr, Teall the law into his own 
hands,” and threatened cowhide his 
lawyer. 

The case was made the subject much news- 
paper comment. The discussed 
under the title New Chivalry.” The 
said editorially: compels scorned 
and spiteful women and raging and reckless 
men settle their rows without smirching the 
graceful for law aid them 
dirty cases the name every 


person who might, could would have 

Mr. Weeks said the writer: case 
practice divorce cases, which that per- 
son shall mentioned the evidence 
divorce case unless summoned co-respond- 
ent.” 

draft such law has been prepared 
Mr. Weeks for submission the Legislature 
New York. 

Mr. Weeks devotes much his leisure time 
the study and writing history. has 
been amember the American Bar Association 
since 1879. Heis alsoa member the Associ- 
ation the Bar New York, Lawyers’ Club, 
Twilight Club, Dunlap Society, Society 
American Authors, American Numismatic and 
Society, American Historical As- 
sociation, New Jersey Historical Society, Sons 
the American Revolution, Order the 
Founders and Patriots America (of which 
attorney general), and Revolutionary Memo- 
the Newark Academy Alumni, aud for several 
years was the historiographer the American 
Numismatic and Archeological Society. Among 
his historical works may mentioned 
tory the First Endowment the College 
New Jersey,” New Jersey,” 
monograph Jerseys America Before 
1700,” and various other works relating the 
States New Jersey and New York, among the 
vert the idea New York Island being the 
original and only Manhattan. 

Mr. Weeks trustee and one the projec- 
tors the Bank Cuba, has organized 
many business, mining and manufacturing 
corporations, and was appointed the late 
Edwin Lister, president Listers’ Agricultural 
Chemical Works Newark, sole executor 
and life trustee his controlling interestin that 
corporation, which amounted nearly one 
million Weeks has recently been 
elected president the 

Mr. Weeks was married Aug. 1869 
Miss Irene Massena, great granddaughter 
Andre Massena, Prince Essling, one 
Napoleon’s marshals. 


LEGAL DECISIONS. 


BANKING LAW. 


department embraces all the newly decided cases importance bankers, bank counsel and bank di- 
rectors. The experiences they discloseare likewise worthy and study the 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


DRAFT WITH BILL LADING. 


DRAFT SELLER UPON BUYER FOR PRICE HAY, WITH LADING 
PAYMENT DRAWEE RIGHT RECLAIM MONEY PAID, FROM 


PAYEE, WHERE HAY UNMERCHANTABLE AND NOT BEING 
APPARENT OWNER CANNOT SHOW AGENCY RELATION 
SELLER ESCAPE LIABILITY REFUND. 


Eufaula Grocery Co. v. Missouri National Bank, Supreme Court of Alabama, Nov. 15, 1£98. 


The buyer hay, who pays draft drawn him the seller, with lading attached, 
for the price, the payee thereof, bank, and who thereafter rescinds the sale because the hay 
decayed and unmerchantable, has right action against the payee recover the money paid 


under mistake fact. 


such action error admit evidence that the payee was merely agent the seller 
for collection where the draft bore indication thereof, but was apparently the property the 
payee. The buyer, making payment the draft thus drawn, was entitled regard the payee 
bank owner thereof, and rely its responsibility for any reclamation which might become 
entitled upon finding that the hay was not purchased. 


Appeal from circuit court, Barbour 
county; John Tyson, Judge. 

The appellant, the Eufaula Grocery 
Company, corporation, brought the 
present suit against the appellee, the 
Missouri National Bank, recover for 
money had and received. ancillary 
the suit, the plaintiff sued out writ 
garnishment which was served upon 
the Eufaula National Bank. The cause 
was tried the plea the general 
issue. the trial the cause, the 
plaintiff introduced evidence tending 
show that July 30, 1895, purchased 
car load hay from Brubaker 
Co. Kansas City, Mo.; that said Bru- 
baker Co. shipped the car load hay 
the plaintiff, and drew for the 
price said hay, with lading at- 
tached the draft. This draft was 
words and figures follows: 

arrival car hay, pay the 
Covington, cashier, $131.50 (one 
hundred and 100) value 
received and charge account, with 


exchange. Eufaula Grocery Co. 
[Signed] Brubaker Co., Eufaula, 
Ala.” 

Said draft was indorsed follows: 

“For collection account Missouri 
National August 1895. Kansas 
City, Mo.” 

This draft, with bill lading attached, 
was sent defendant the Eufaula 
National Bank, Eufaula, Ala., for 
The plaintiff paid the draft 
the Eufaula Bank,and took pos- 
session the hay. inspection, was 
discovered that the hay was molded,de- 
cayed, and unmerchantable. 
upon the plaintiff notified Brubaker 
Co. the condition the hay, and de- 
manded return the money. Upon 
Brubaker Co. making such 
demand, the plaintiff instituted the 
present suit, and garnished the Eufaula 
National Bank, was shown that the 
garnishment was sued out and served 
the Eufaula National Bank, before 
had remitted the money, and while the 
money was its possession. The de- 


ral 
ne 
ter 
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fendant introduced the depositions 
Covington, its cashier, and 
Brubaker, Martinand Harding. 
These witnesses severally testified that 
the Missouri National Bank did not buy 
said draft from Brubaker Co., but 
that was simply indorsed said Bru- 
baker Co. said bank for collection. 
The plaintiff objected this testimony. 
The court overruled the objection, and 
this ruling the plaintiff duly excepted, 
There was other evidence for the de- 
fendant tending show the time 
the hay was shipped the plaintiffs, 
was good condition. Upon the intro- 
duction all the evidence, the court, 
the request the defendant, gave the 
jury the general affirmative charge. The 
plaintiff duly excepted the giving 
this charge. There was verdict and 
judgment for the defendant. The plain- 
tiff appeals and assigns error the sev- 
eral rulings the trial court which 
exceptions were reserved. Reversed. 

Dent, Jr. for appellant. 
Merrill, for appellee. 

many the courts that when the 
owner security deposits it, for col- 
lection, bank located remotely from 
the place payment, thereby 
pliedly gives the bank authority em- 
ploy another reputable bank, located 
near the place payment, make 
the collection; and such case the col- 
lecting bank becomes the agent the 
owner, and the receiving bank rests 
under liability the owner unless 
and until the money comes actually 
its hands. Losses, respect collec- 
tion, resulting from the defaults fail- 
ures the collecting bank, fall upon the 
owner. The doctrines some the 
states, notably New York and Ohio, are 
the contrary. presentation 
both views the question, and col- 


lection authorities, see Am, Eng. 
Enc. Law (2d Ed.) pp. 809-813. The 
case Guelich Bank, 434, 
gives valuable discussion the sub- 
ject, and the authorities pro and con. 
course, under neither rule the col- 
lecting bank, receiving paper appar- 
ently belonging its correspondent,— 
another bank,-—under such obligations 
the real owner would prevent 
dealing with its correspondent, own- 
er, until receives notice from the real 
owner his rights. not aware 
that the disputed question above noted 
has ever been the subject 
tion decision this court, and 
this case, view it, are 
opinion that the action this case 
was maintainable; and will therefore as- 
sume, for the purposes the 
the rule first above stated the true 
one, that being the more favorable 
the defendant. 

Applying itthen, present case, 
the Missouri National Bank, Kansas 
City, Mo., receiving the draft from Bru- 
baker Co. for collection, was author- 
ized send Eufaula National 
Bank, Eufaula, Ala., where the debt- 
resided, and was payable, for col- 
lection; and cause action 
could arise, favor Brubaker Co., 
against the Missouri National Bank, for 
the money, until actually received it, 
notwithstanding the collection had been 
made the Eufaula Bank. Sothat, 
the time this suit was brought, the 
money question was not regard- 
being the hands the defend- 
the Missouri Bank, far any 
rights Brubaker Co. reference 
thereto were concerned. But the ques- 
tion here whether, under the 
stances this case,the principle has any 
application the suit the present 


plaintiff who, for cause, rescinded the 
sale the hay, for the price which 
the draft was drawn, and now seeks 
reclaim the money paid, suing the 
souri National Bank for money had and 
received, depending upon the collection 
and custody the money that bank’s 
supposed agent,—the Eufaula National 
Bank. 

The general proposition cannot 
well denied that where person, au- 
thorized agent another, receives and 
holds money which aequo bono 
belongs third, the latter may elect 
hold either the principal the agent 
responsible (the latter giving him 
notice the election before pays the 
money over the principal), and main- 
tain action for money had and re- 
ceived against the party elected 
held. Greenl. Ev. (15th Ed.) 125 and 
authorities there cited; Story, 266, 
268, 300, 301; Paley, Prin. Ag. (by 
Lloyd) pp. 388-394; Kennedy 
ance Co., Am. Dec. 499; Enc. Pl. 
Prac. 

The case Cook Cook, Ala. 
660, also directly point. elec- 
tion hold the one renunciation 
all remedy against the other. the 
principal sued, must liberty 
receive the money from the agent. 
The plaintiff cannot coerce money out 
him and, pending the proceedings for 
the purpose, stop the hands the 
agent, depriving him (the principal) 
the means obtaining meet the 
recovery against him. For 
the same reason, the election 
hold the agent, and the proper notice 
given stop the money his hands, 
the principal could not thereafter 
properly sued. The remedies are, in- 
deed, every respect, inconsistent, not 
concurrent. Fowler Bank, 113 
450. that, the Missouri Bank and 
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the Eufaula National Bank held, 
the plaintiff, the Eufaula Grocery Com- 
pany, such relation principal and 
agent between themselves, respect 
the money controversy, that the 
principal, the Missouri Bank, was re- 
sponsible the plaintiff, the institution 
suit against that bank irrevoc- 
able renunciation all right, its part, 
stop the money the hands the 
Eufaula Bank, maintain any action 
against that bank for it. fact, the 
plaintiff took steps all stop the 
money the hands of, fix liabil- 
ity upon, the Eufaula Bank, its debt- 
or, for account the money. 
the contrary, for the evident purpose 
condemning this particular money, 
the property the Missouri National 
service garnishment the Eufaula 
National Bank, thereby accentuating all 
its demand right action against the 
Eufaula National Bank for the same. 
this Eufaula bank became obliged 
hold the money, the property 
the Missouri bank, answer the 
garnishment and condemnation 
thereof, the event its recovery 
against the Missouri bank,—a holding 
entirely inconsistent with any right 
action against the plaintiff. 

Then, recur the main question: 
Under the particular facts disclosed 
the record, had the plaintiff the right 
treat the Missouri bank principal, 
and the Eufaula bank its agent, 
the matter the collection the money 
from the plaintiff, and the detention 
thereof from the plaintiff, after (the 
plaintiff) became, the rescission, en- 
titled reclaim the same? will 
noticed that the paper collected was 
the shape draft drawn Brubaker 
Co. the plaintiff, payable the 
arrival car hay,” the order 
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was cashier the Missouri National 
Bank. bore indication being 
the property Brubaker Co., merely 
deposited with the Missouri bank for col- 
lection for the account Brubaker 
Co. While the plaintiff knew that the 
draft was drawn for the price the hay 
did not know (indeed the draft itself 
taught the contrary) that the draft 
had not been purchased the bank, 
and was not its property, This status 
was emphasized the further fact that 
the Missouri bank indorsed the draft 
the Eufaula bank for collection for its 
own account. far, then, the 
plaintiff was informed, the claim was 
the property the Missouri bank and 
was its (the right and duty 
treat it. 

conclusive test the correct- 
ness this proposition, let suppose 
that the fact had really been, the face 
the draft imported, that the Missouri 
bank was the real owner the paper, 
and after its presentation the plaintiff 
for payment the Eufaula bank,show- 
ing its face that belonged the 
Missouri bank, the plaintiff had 
mitted the amount Brubaker Co., 
who failed account for the 
souri bank; would the payment 
baker have been defense plaintiff 
when sued the Missouri 
questionably not. Though the plaintiff 
not being party the draft, was not 
suable upon it, yet, the case supposed, 
the draft operated least equi- 
table assignment the claim the 
Missouri bank, which plaintiff, upon 
being notified thereof, was bound re- 
spect, upon paid-off liability, some 
form, the Missouri bank. Curry 
Shelby, Ala. 277. must 
necessarily true that when the paper 


was presented the plaintiff for pay- 
ment, was not Only but duty, 
knowing other facts, take and 
treat and for what its face 
called for; and the law will measure all 
its (the rights 
touching its payment that standard. 
The result plainly that the plaintiff 
paid this money the Missouri bank 
(by payment its agent, the Eufaula 
bank, whose agency was created the 
special indorsement the draft) its 
owner, knowing other owner; and 
the Missouri bank, placing itself that 
position towards the in- 
ducing the plaintiff make the payment 
its agent for its use, will not heard 
say that was not the owner the 
draft,that the collection was not made for 
its use, when, reason some equity, 
the plaintiff becomes entitled reclaim 
the money. Non constat the draft 
had shown that Brubaker Co. were 
the principals, and both banks mere col. 
lecting agents for them, the plaintiff 
would not have made payment uatil, 
upon examination the hay, was 
found such purchased. might 
have been willing pay the Missouri 
bank and take that bank’s 
become entitled, when would not have 
been willing pay Brubaker Co. 
and take their responsibility. The plain- 
tiff being justified (and, indeed required) 
the face the paper treat the 
Missouri bank its owner, and having 
done so, and paid the money its au- 
thorized agent, the relation Brubaker 
Co. the transaction, between 
them and the Missouri bank, arising out 
the (to the plaintiff) unknown fact 
that that bank really received the paper 
for collection for Brubaker Co. and 
not its own property, must left out 
consideration, else subvert the 
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contractual rights the plaintiff and 
impose upon disabilities for which 
not only did not, but against which 
did, contract. 

the case Cook Cook, supra, 
wherein was held that principal was 
liable action for money had and 
received where his authorized agent 
ceived money belonging another, al- 
though not paid over the principal, 
Judge Walker used this terse language: 


“It would unjust and inconsistent 
with the analogies the law permit 
principal whose agent had, his au- 
thority, received money, excuse him- 
self from responsibility saying that 
had right the money. would 
own wrong.” 


That this case few words 
can stated, and conclusive that 
this defendant cannot repudiate, 
against this plaintiff, the agency the 
Eufaula bank make the collection for 
its use, was 
upon these principles that the plaintiff 
proceeded sue the Missouri bank,and 
the trial, object the proof 
the extrinsic fact that the Missouri bank 
was only collecting agent. The 
mission that evidence had the effect 
denying plaintiff its rights acquired 
the payment the money the 
Missouri National Bank, through its 
agent,without knowledge reference, 
upon facts shown the draft 
itself brought about Brubaker Co. 
and the Missouri bank, fixing, the 


plaintiff, the status the paper. 
clear, think, that there was error 
the admission said evidence; not that 
offended the rule against 
ing written instruments parol, but 
because the plaintiff acted and acquired 
its rights without knowledge the facts 
also, upon the principles this opinion, 
that the court erred giving the gener- 
charge for the defendant. 

This case mainly defended the 
plaintiff the principle first above an- 
nounced, which would exempt the de- 
fendant (appellee) who had not actually 
received the money from the Eufaula 
bank which collected it, from action 
the suit Brubaker Co., the de- 
fendant, under that rule, being, be- 
tween and Brubaker Co., only the 
agent the latter forward the draft 
for collection bank the 
residence, and account for the pro- 
ceeds when they should actually re- 
ceived from such collecting bank, 
think, upon the considerations herein 
pressed, that the principle not appli- 
cable the plaintiff’s suit. The rescis- 
sion the sale the hay had reference 
the time the relation,the 
plaintiff was deemed owner the money 
the moment was paid. was 
money paid mistake fact, and its 
receipt was possessed the same attri- 
butes the receipt money equitably 
belonging the plaintiff under any 
other circumstances. Judgment re- 
versed and cause remanded. 


LIABILITY CORPORATION TREASURER. 


Booth Dexter, etc., Engine Co., Supreme Court Alabama, Nov. 1898. 


treasurer corporation, not for 
pecuniary profit, acting without com- 
pensation, who, for safe keeping 
posited corporate funds his name 


such treasurer bank considered 
solvent himself and other prudent 
men, not liable for the loss such 
funds through the failure the bank, 
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DEPOSIT DRAFT—TITLE. 

DEPOSIT DRAFT, WITH UNRESTRICTED INDORSEMENT, AND CREDIT PASS BOOK— 
FACTS HELD SHOW DEPOSIT WAS FOR AND CREDIT,” AND 
CREDIT PROVISIONAL, THAT DEPOSITOR AND NOT THE BANK WAS 
OWNER—EFFECT PASS BOOK NOTICE. 


South Park Foundry and Machine Co. Chicago Co,, Supreme 
Court Minnesota, Jan. 1899. 


depositor, unrestricted indorsement, deposited with his bank thirty-day draft, for which 
credit was entered his pass-book, less interest maturity. Before maturity the draft the 
bank failed, and the depositor, claiming was still owner the draft, sought recover 
sion thereof from the receiver. Held: 

The rules law announed State Bank, 56, Minn. 119, which the facts were 
tially similar, are applicable this case. Those rules are— 

The general rule that upon deposit being made customer bank, the ordi- 
nary course business, money, drafts other negotiable paper, received and credited 
money, the title vests the bank, and the money, drafts other paper immediately become the 
property the bank, which becomes debtor the depositor for the amount. 

[b] The question title, however, one agreement the parties, either express implied 
from the general course business between them; the paper delivered for collection, the 
mere fact that the indorsement unrestricted, will not between depositor and bank, make the 
ter owner; nor will the factthat the amount credited the account before collection, 
with privilege him drawing, and the paper unpaid, the bank may charge back. 

The right banks charge back unpaid checks, and cancel provisional credits, without 
any special contract, generally exercised and recognized, which inconsistent with the idea 
that the title the checks passes absolutely the bank. 

The facts found the present case are that the draft was delivered the bank the de- 
positor for collection and credit; that the credit time deposit was provisional; therefore title 
never passed the bank, and the depositor entitled the return the draft. 

The depositor’s pass-book contained notice that bank, receiving checks drafts 
deposit for collection acts Only your agent, and beyond carefulness selecting agents 
other points, and forwarding them, assumes responsibility.” The depositor had for years 
deposited drafts and received credit therefor pass-book containing this notice. was also 
the usual custom the bank, when deposited draft was unpaid, charge back the depos- 
itor, who knew that this was the bank’s rule and custom. The depositor never objected the 
terms the pass-book, the known custem the bank referred to, nor was the draft ques- 
tion deposited under special agreement. 

Held: This evidence justifies the finding fact that the bank was not owner, The language 
the pass-book notice will not admit the construction that applies only out-of-town drafts, 
Nor the fact any significance that the depositor, maturity the draft, the instance the 
bank’s receiver, waived protest. Nor the absence evidence that the depositor ever expressly 
assented the pass-book notice custom bank, any weight; the depositor, not object- 
ing, impliedly assented. 


In re Bank of Minnesota: 


Appeal from district court, Ramsey 
county; Olin Lewis, Judge. 
the matter the receivership the 


others, receivers. Petition the South 
Park Foundry Machine Company 
return draft the Chicago Great West- 
ern Railway Company, and charge the 
amount back its deposit account. 
From order granting the same, the 
Railway Company appeals. Affirmed. 
MITCHELL, The South Park Foun- 
dry Machine Company {hereinafter 
called the ‘‘Machine and the 


Chicago Great Western Railway (here- 
inafter called the Railway Company”) 
were, and for years had been, customers 
the Bank Minnesota (hereinafter 
called the with which each 
them had open and current bank ac- 
count, subject check. 

December 1896, the Machine 
Company drew its draft, payable its 
own order, the Railway Company, 
payable days, which the Railway 
Company accepted the same day. 
the next day the Machine Company in- 
dorsed the draft, unrestricted 
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dorsement, and delivered the same 
the bank, which credited the Machine 
company with the amount (less interest 
book, and its open and current ac- 
count the books the Bank. 

According the usual course busi- 
ness, the Machine Company had the 
privilege checking against this credit, 
but matter fact never exercised 
the privilege, but had all times sub- 
sequent this deposit, and the time 
the bank closed its doors, December 
22d, asum its credit much larger than 
the amount the draft. 

the date last named, the Bank 
being insolvent, the superintendent 
banks took possession its assets and, 
upon his petition, receivers the same 
were appointed, pursuant statute. 
The draft referred (which was among 
the assets the Bank, and not yet due) 
came into the possession the 
ers. Atthe time the Bank closed its 
doors, there was due from the Rail- 
way Company, its open account 
sum the amount the draft. 
The Railway Company refused pay 
the draft when matured, claiming the 
right set off against the amount 
due from the Bank its deposit ac- 
count, 

The Machine Company then appeared 
the receivership proceedings, and asked 
the court order the receivers return 
the draft it, and charge the amount 
back against its deposit account. The re- 
ceivers submitted the facts the court, 
and asked its instructions the prem- 
ises. The Railway Company, upon the 
order the Court, appeared and asked 
that the petition the Machine Co. 
denied, and that the receivers in- 
structed charge and offset the amount 
the draft against the indebtedness 
the Bank its deposit account, 


After hearing the evidence, the court 
made its findings fact, and conclu- 
sions law, granting the petition the 
Machine Company, and directing the re- 
ceivers return the draft and 
charge the amount its account. From 
this order the Railway Company 
pealed. The court found certain facts, 
but the substance them all the 
effect that the draft was delivered 
Bank the Machine Company for col- 
lection and credit, that the credit the 
time the deposit was merely 
ional and, therefore, that the 
draft never passed from the Machine 
Company the Bank. Under the as- 
signments error, the only question 
whether the evidence justified the find- 
ings. 

There evidence that the Machine 
Company’s pass book, which was the 
form which had been common use 
the Bank with its depositors for several 
years, contained its first page the fol- 
lowing notice: Bank, receiving 
checks drafts for collection, 
acts only your agent and, beyond careful- 
selecting agents other points, and 
that the Machine Company had 
for years been the habit delivering 
drafts the Bank, and receiving credit 
for them its pass books containing 
this notice. also appeared from the 
evidence that had been the usual cus- 
tom the Bank, draft deposited 
acustomer this case, was not 
paid the usual course business 
the drawee acceptor, charge back 
the customer who deposited it, and 
that the Machine Company knew that 
this was the rule and custom the 
Bank. There was evidence that 
making deposits drafts the Machine 
Company ever objected the terms 
the notice contained its pass book, 
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the known custom the 
referred to, that deposited the 
draft question under any special 
agreement, The law applicable 
the case are fully considered 
State Bank*, that itis un- 
necessary repeat Neither can 
discover any material distinction be- 
tween the facts that case and those 
the present 

The suggestion made that the no- 
tice the pass book applies only 
drafts payable points outside St. 
The language the rule will not 
admit this construction. 

Reference also made the fact that 
the maturity the draft the Machine 
Company, the instance the receiv- 
ers, waived protest. discover 
particular significance especially 
when accompanied request for 
return the draft. The receivers evi- 
dently desired the waiver, precau- 
tionary measure, avoid any question 
being raised with reference the nature 
the transaction, and the Machine 
Company gave their request. 

also claimed that there evi- 
dence that the Machine Company ever 
assented the terms the notice 
pass book, the custom the Bank. 
certainly impliedly assented, not 
objecting, although knewof both, 
true that there was evidence any 
particular instance where the Bank 
charged draft deposited this way 
the account the Machine Company, 
but does not appear that there was 
ever any occasion for doing so, Indeed, 
affirmatively appears that, far 
the Railway Company concerned, 
always paid its acceptances maturity. 
Our conclusion that the evidence just- 
ified the findings the trial court. Order 
affirmed. 


THE BANKING LAW 


State Bank, Insolvent. Minn. 
119. 

ing drawn their own favor two drafts 
third parties, pavable sixty days, 
indorsed them unrestricted indorse- 
ments, and delivered them the State 
Bank, which they were customers, 
and with which they had open and 
current bank account. The bank cred- 
ited the amount the drafts (less the 
interest percent. per annum until 
maturity) the credit petitioners’ 
account,against which they were entitled 
fact they never did draw against it,they 
having balance their credit, when 
the bank failed, much larger than the 
amount the drafts. 

Before the drafts were paid, and while 
they were still its possession, the bank 
failed and made assignment its 
property for the benefit its 
The petitioners thereupon stopped pay- 
ment the drafts, and now ask that 
the assignee the bank ordered 
rcturn them, claiming that they are still 
their property and that the bank held 
then: their agent for collection. 

might, first sight, strike many 
that the facts that the indorsements 
the petitioners were unrestricted and 
that the amount the drafts was placed 
their credit, with privilege draw- 
ing against check, would con- 
clusive that the drafts immediately 
became the property the bank; but 
are satisfied that upon both principle 
and authority there hard and fast 
rule the subject. 

There question but that the gen- 
eral rule that, upon deposit being 
ordinary course business, money, 
drafts other negotiable paper, received 
and credited money, the title vests 
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the bank, and the money, drafts other 
paperimmediately becomes the property 
the bank; and the bank becomes 
debtor the depositor for the amount. 

And, facts appeared except 
these, they would held conclusive- 
show intention the parties that 
the paper should immediately become 
the property the bank. But, after all, 
the question one the agreement 
the parties, either express implied, 
from the general course business be- 
tween them. There can doubt 
that draft other paper delivered 
bank for collection, the mere fact 
that the indorsement the owner 
unrestricted, will not, between him 
and the bank, latter the owner 
the property. 

Neither conclusive upon the ques- 
tion ownership the paper that be- 
fore collection the amount 
credited the customer’s account, 
against which has the privilege 
drawing check. has been frequent- 
held, with the approval the best 
text-writers, that paper delivered 
customer bank for collection, 
the amount the customer before 
and anticipation collection, will 
deemed merely provisional and the priv- 
ilege drawing against merely grat- 
uitous, and that the bank may cancel 
the credit charge back the paper 
the account, not paid 
the maker (Giles Per- 
kins, East, 12; Levi National Bank, 
104; Balbach Frelinghuysen, 
Fed, 675.) 

The right banks this case 
the deposit checks other banks, 
without any special contract, 
ally exercised and This 
inconsistent with the idea that the title 
the checks passes absolutely the 


bank, and only consistent with the 
theory that the bank the agent the 
customer for notwithstanding 
the credit the Morse, Banks, 
sec. 586; Hoffman Jersey City Bank, 

course, all such cases the bank- 
ker, like factor, has alien for advances 
made the faith the paper and con- 
sequently the claim the customer 
may modified the state his 
account. such question, however, 
arises this case, the balance the pe- 
account, independent these 
being their favor the time 
the failure the bank. 

The authorities this subject are 
quite fully collated Morse Banking, 
sec. seq. See, also, Paley, Ag. 
note; and Story, Ag, sec. 228, 

examination the cases there 
should kept mind the distinction 
between those where the paper was still 
the hands the bank, its assignee 
bankruptcy, and those where the 
bank, clothed the customer with the 
ownership, had transferred the 
paper its proceeds bona fide pur- 
chaser. The distinction clear prin- 
ciple and generally recognized the 
authorities. 

remains apply these principles 
the facts this case. The petition- 
ers commenced doing business with this 
bank over seven years When they 
opened account with the bank they 
received pass book upon which their 
debits and credits were entered. 
the front leaf this book the follow- 
ing statement: 

bank, receiving checks drafts 
deposit for collection, acts only your 
agent, and beyond carefulness selecting 
agents other points forwarding 
them, assumes 

The language this statement will 
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not admit the construction claimed for 
the assignee—that refers only 
the paper left with the bank for collec- 
tion without credit the account the 
customer. What was intended 
best shown the testimony the 
cashier (afterwards president) the 
bank. says: 

this: That should have send the 
draft for collection Chicago Osh- 
kosh, wherever the case may be, and 
the bank there should send 
paper that subsequently turned out 
State Bank, but the party who has 
discounted sold it. Question: And 
yon regard yourselves the agents 
Osborne Clark (the An- 
case the collecting bank 
should fail collect it. They (the col- 
lecting correspondent) might send 
draft Chicago New York, and the 
draft might good when got 
there. That the reason that these 
lines are printed there,” 

The purport all this that, beyond 
the exercise care the selection 
correspondents and forwarding the 
paper them, the entire risk collec- 
tion was the customer; and only 
when the proceeds were actually re- 
ceived the bank did uncondition- 
ally assume the relation debtor for 
the amount. Itis needless suggest 
that the bank could not agent for 
collection and owner the paper the 
same 

The evidence also that there was 
subsequent conversation between the 
petitioners and the bank officers 
ing this During the years 
that followed, the petitioners were ac- 
customed deposit paper, and take 


credit for account, the same 
the case these drafts; and whenever 
any the paper came back uncollected 
the bank charged their account, 
they gave their check for and took 
back the paper. does not appear that 
such paper was ever protested for non- 
payment that the petitioners ever 
waived protest it, that its return 
them the manner indicated had 
any reference any liability their 
part indorsers. 

thecontrary,it appears that this was 
done accordance with general un- 
derstanding between the parties that 
whenever any the paper was not paid, 
the bank was either charge 
the petitioners’ account, that they 
would give their check for take 
up. does appear that, when the pe- 
titioners were doubtful about paper be- 
ing paid they would give the bank 
for collection without taking any credit 
likewise appears that, where 
credit was given forthe paper, the bank 
would enter among their discounts; 
while, was given, they would 
enter among their collections. But, 
this was mere matter 
ing, which the petitioners had 
weight. There other evidence having 
more less bearing upon the question, 
ficient justify the findings the court 
that the bank held these drafts merely 
agents forcollection, and that did 
not assume the absolute relation debt- 
for the amount until collected and 
ceived, and that thecredit before collec- 
tion was merely conditional 
ional, 

Order (directing receiver deliver 
drafts petitioners) affirmed. 
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DEPOSIT CERTIFIED CHECK—TITLE. 


CERTIFIED CHECK DEPOSITED BANK AND CREDITED PASS-BOOK—LOST 
MAIL—BANK HELD OWNER, AND LOSS FALLS IT, 
Moore v. Riverside Bank, New York Supreme Court, Appellate Term, January 23, 1899. 


Upon deposit being made customer bank the ordinary course business, 
money, checks drafts received and credited money, such money, drafts checks be- 
come the property the bank absolute ownership. 

There being qualifying conditions the present case, the above rule applied the trans- 
action certified check deposited bank and credited the depositor’s pass-book The 
check being thereafter lost the mail, the loss held the bank’s own property, and 
concern the depositor, who not chargeable with the 


Appeal from judgment rendered 
favor the plaintiff the Municipal 
Court the city New York, Bor- 
ough Manhattan, tenth district. 

Lyman Settel for appellant; Per- 
cival Menken for respondent, 

The plaintiff, having 
account with defendant, deposited 
with the bank certified check, which 
was received and credit given 
the plaintiff therefor her pass book. 
course transmission the bank 
which was drawn the check was lost, 
and the defendant, taking the position 
that was the property the deposi- 
tor and not the bank, refused rec- 
ognize the credit which had given the 
plaintiff therefor when the deposit was 
made. The plaintiff accordingly brought 
this action forthe recovery the amount 
the bank’s indebtedness her, and 
judgment was awarded her favor. 

The law well established this 
State that upon deposit being made 
customer bank the ordinary 
course business money, checks 
drafts received and credited money, 
such money, drafts checks become 
the property the bank absolute 
ownership, Metropolitan National Bank 
Lloyd, Y., 530; Craigie Had- 


ley, Id., 131; People St. Nicholas 
Bank, Hun, 159, The rule 
under certain conditions subject 
qualification, which, however, 
unnecessary refer, such conditions 
not exist here. 

There was some evidence offered 
the case tending show that the check 
question was not received the bank 
and credited money; but there 
conflict upon this point and this re- 
gard, well asin all other cases where 
there was any issue fact, the question 
must held have been resolved 
the trial justice favor the plaintiff 
whom judgment has been 

The case, therefore, one which 
comes directly under the rule law 
above stated. When the check ques- 
tion was deposited became the 
erty the bank, and the latter there- 
upon became indebted the plaintiff 
for its amount, and the recovery the 
check and the sum due thereon 
matter concern the defendant 
The acts the plaintiff facilitating 
the efforts the bank that regard 
were gratuitous, and cannot used 
her disadvantage. 

Judgment affirmed Gild- 
ersleeve and Giegerich, JJ., concur. 
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STOPPED POST-DATED CHECK. 


BANK PAYING CHECK AFTER RECEIPT FROM DEPOSITOR LIABLE HIM 
FOR AMOUNT-—CONSTRUCTION PASS BOOK AGREEMENT DESIGNED 
RELIEVE BANK FROM LIABILITY. 


Elder, respondent, Franklin National Bank the city New York, appellant, New York upreme Court 
appellate term, Jan. 23, 1899. 


the absence any agreement between bank and depositor, the bank bound respect 
notice the depositor not pay cneck previously drawn, and fails observe his directions 
that regard, and pays the check notwithstanding. liable him for the amount. 

pass-book rule agreement designed relieve the bank from liability this regard, 
derogation the common law rule liability, and being framed the bank for its own benefit, 
must strictly 

The following pass-book rule construed: 

further agreed bank shall not responsible for the execution order 
stop payment check previously drawn; that the bank will endeavor execute such orders, but 
that liability shall created the failure and that rule, usage custom shall 
construed such liability.” 

Held: Assuming the depositor have read the agreement, bound thereby, its fair 
import that the bank should not liable if, good faith paid stopped check, unless failed 
properly fulfil its agreement endeavor comply with the depositor’s directions, e., exer- 
cise ordinary carein that regard. And the record the present case disclosing evidence enough 
support the finding that the bank had been negligent—had not exercised ordinary care—it not 


protected such pass-book agreement, but remains liable its depositor. 


Appeal from judgment rendered 
favor the plaintiff the Municipal 
Court the City New York, 
ough Manhattan, first district. 

Jonathan Ross for appellant. 

Nathan Ottinger for respondent. 

P.J. The plaintiff had 
account with the defendant. the 
third day March, 1898, drew 
against the accountacheck dated March 
1898, for the sum $40, the order 
the Adek Manufacturing Company. 
March sth sent notice writing 
the defendant not pay it. This no- 
tice was duly received and accordance 
therewith and pursuant the practice 
the defendant such cases, entry 
the receipt such notice was made 
the paying teller the bank 
book which was kept for the purpose, 
and similar entry was also made the 
bookkeeper his ledger against Elder’s 
account. Notwithstanding this, when 
the check question came through 
the Clearing House was paid, through 
oversight,as the officials testify, 


and this action was brought for the pur- 
pose recovering the amount. 

The only defense interposed the 
defendant bank which calls for consid- 
eration our part, that, express 
agreement with the plaintiff, made be- 
fore the check question was drawn, 
was exempted from any liability what- 
soever such case. The agreement 
thus set forth, with other matters not 
material the question here presented, 
was printed upon the inside the cover 
pass book, and reads fol- 
lows: 

further agreed that the bank 
shall not responsible for the execu- 
check previously drawn; that the bank 
will endeavor execute such orders, but 
that liability shall created the 
failure do, and that rule, usage 


custom shall construed create 
such 


appears that the pass book ques- 
tion was substituted previous one 
which the plaintiff had received when 
originally became depositor the 
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bank, and which did not contain any 
such stipulation. The plaintiff testifies 
that did not read the alleged agree- 
ment and was not aware what con- 
tained the time the check question 
was drawn. The counsel for the de- 
fendant claims that there evidence 
the case tending show the contrary, 
but unnecessary for pass upon 
this question, which one fact, and 
which must assumed the trial jus- 
tice determined favor the plaintiff. 

But even assuming that the fact had 
been otherwise found, are still 
opinion that under the circumstances 
the defendant was not relieved the 
agreement from the consequences its 
negligent act. 

Undoubtedly the absence any 
agreement the bank was bound re- 
spect the notice which had received, 
and for failure observe the direc- 
tions its depositor that regard, 
would have been clearly liable, The 
check was mere order upon the bank 
pay from the depositor’s account, 
cording the instructions that respect 
contained therein, and was subject 
revocation the drawer any time 
before was paid; and the bank 
should pay after notice such revoca- 
tion, would held have paid out 
its own funds and could not therefore 
charge its depositor with the amount, 
but must bear the loss itself. The agree- 
ment question therefore one which 
derogation the common law 
such cases and being framed the de- 
fendant itself for its own benefit, must 
strictly construed, 

will observed that such 
ment does not declare unconditionally 
that for the failure observe the stop 
order the bank shall not liable, but 
invites the assent its depositors the 
engagement agreeing that will en- 


deavor execute such orders, This 
most important qualification and was 
doubtless inserted assurance 
them that the bank would still exercise 
some care the matter. Indeed can 
scarcely credited that any bank could 
obtain depositors any account under 
agreement that under 
ces should responsible for failure 
observe their directions, with respect 
the stoppage checks. The defend- 
ant, will observed, did not refuse 
receive any such notices; indeed, the 
evidence the case shows that not 
only recognized the right its 
ors that regard, but also provided 
method registering such notices 
orders, assure the proper ob- 
servance them the clerks, thus 
knowledging the obligation which has 
assumed execute such 

Upon the proper construction the 
language used the agreement are 
opinion that its was that 
the defendant should not liable 
good faith paid the check that had 
been stopped, unless failed properly 
fulfilits agreement endeavor 
comply with the depositor’s 
other words, the promise make 
such endeavor necessarily imported the 
exercise the bank least ordinary 
care doing. Any other construc- 
tion than this would not only 
engagement meaningless but also most 
injuriously misleading depositors. 

The agreement, then, con- 
strued read follows (the words 
inserted being italicized) 

further agreed that the bank 
shall not responsible for the execu- 
check previously drawn; that the bank 
will endeavor execute such orders, 


but that liability shall created 
failure where the bank has exer- 


ordinary care that regard, and that 
rule, usage custom shall con- 
strued create such liability.” 


The courts are not prone construe 
instruments such way support 
waiver liability for negligence. Ap- 
pleby Erie County Savings Bank, 
12; Allen Williamsburgh Sav- 
ings Bank, Id., 314; Mynard Syra- 
cuse, etc., Co., Id. The 
first two cases above cited bear upon the 
liability savings bank for the pay- 
money the wrong person. 
the first case the by-law the bank 
read: 


“Although the bank will endeavor 
prevent fraud upon its depositors, yet 
all payments persons producing the 
pass-books issued the bank shall 
valid payment discharge the bank.” 


commenting upon the rule, Church, 
Ch. J., giving the opinion the court, 
says (p. 17): 

“But these rules not dispense with 
the exercise ordinary care the part 
the officers the bank. areg- 
ulation designed prevent fraud upon 
depositors, which the rules the bank 
promised ‘endeavor’ do, fact 
circumstance brought the know- 
ledge the officers which calculated 
and ought excite the suspicion and 
inquiry ordinarily careful person, 
clearly the duty the officers in- 
stitute such inquiry, and failure 
negligence, for which the bank 
the doctrine the cases cited the de- 
fendant. The officers these institu- 
tions are held the exercise reason- 
able care and 


The second case above cited sub- 
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stantially the same effect. The third 
case one against common carrier, 
where the latter claimed exemption from 
liability forits negligence under agree- 
ment contained the contract ship- 
ment and discharge the said 
company from all claims, demands and 
liabilities every kind and character 
whatsoever, for account con- 
nected with any damage injury to, 
the loss said stock, any portion 
thereof, from whatsoever cause arising.” 

was there held that while taken lit- 
erally the language would include loss 
from negligence, would not con- 
strued, the court saying (p. 183): 

“Every presumption againsi in- 
tention contract for immunity for not 
exercising ordinary diligence 
action any business, and hence the 
general rule that contracts will not 
construed unless expressed 
quivocal terms.” 

will noticed that the court rests 
the principle its decision not upon 
law which peculiar common car- 
riers, but upon rule applicable all 
contracts. 

are clearly opinion that the 
construction which have given tothe 
agreement question sustained 
both reason and authority, and the 
record discloses evidence enough sup- 
port the finding the trial justice that 
the defendant had been negligent, 
follows that the judgment must af- 
firmed. 


Judgment affirmed with 
ersleeve and Giegerich, JJ., concur. 


SUFFICIENCY NOTARIAL CERTIFICATE NOTICE 
DISHONOR. 


McLean Ryan, New York Supreme Court, Appellate Division, second Department, Jan. 10. 1899. 


Action Arthur McLean, indorsee, 
against Dennis Ryan,indorser prom- 
issory note. 


Plaintiff put evidence the note and 
notarial certificate This 
certificate states presentment the note, 
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demand for payment, its nonpayment, 
and its protest against the makers 
and indorsers, The only statement 
the giving notice the defendant 
the following, found the foot the 
protest: Notice mailed Dennis 
Ryan, St. Paul, Minn.” 

the close plaintiff's case mo- 
tion was made dismiss the complaint 
the ground that the certificate was 
notice protest upon the defendant. 
The motion was denied, and defendant 
excepted. appeal, 

Thecriticism made the ap- 
pellant the certificate that does 
not state what notice was served. The 
mended. There should have been stated 
that notice ‘of the forego- 
ing was given. Nevertheless, 
think was sufficient. Anindorser can 
always compel the production com- 
mon law evidence against him prove 
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the service notice affidavit de- 
nying the receipt notice. For that 
reason, where the indorser unwilling 
make such affidavit the courts are 
inclined construe the notarial certifi- 
cate with great liberality. Bank Neass, 
442. That case practically 
holds that the notarial certificate suf- 
ficient has that fullness detail 
which was required render the mem- 
orandum deceased notary admissi- 
ble evidence before the statute 1833. 
Nichols Goldsmith, Wend, 160, 
cited with approval the first 
tioned case, there was memorandum 
the back the note, the hand- 
writing the deceased notary, these 
words: ‘‘Noticed indorser mail July 


13, was held prima facie suf- 
ficient establish the service proper 
The certificate this case 
more explicit, and, think, must 
construed meaning that notice the 
facts stated the protest was mailed 
the 


ACTION NOTE ONE HOLDING COLLATERAL. 


Carson Buckstaff, Supreme Court Nebraska, 22, 1898. 


maker answered that plaintiff held the 
note third party collateral 
ity for the note sued on; that the maker 
the collateral note was solvent, and 
the collateral greater value than the 


amount due onthe note suit. Held, 
that the answer stated defence. 

Acreditor who holds promissory 
note belonging debtor collateral 
security for his debtor’s note cannot 
compelled produce such note 
the latter’s debt remains unpaid. 

pelled exhaust the collateral security 


held him condition precedent 
his right sue his debtor upon his note. 

debtor, when sued his 
tor, may plead counterclaim set- 
off the actual value any collateral 
curity which the creditor has converted 
his own use, the value any col- 
lateral security which has released, 
dissipated diverted from the purpose 
for which held it. 

But such suit answer which 
simply avers that the creditor still has 
possession the collateral security 
pledged him, but does not allege that 
the debt sued for has been paid not 
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DEMAND 


NOTES 


MICHIGAN. 


AND OnE HALF YEARS UNREASONABLE 
AND DISCHARGED. 
Home Savings Bank Hosie, Supreme Court Michigan, Dec. 1898. 


ordinary demand note must presented for payment withina reasonable time, 
non-payment notice must given, other cases, 

Where the parties all reside the same city and there delay overtwo and half years 
from the date the note, before taking any legal steps demand payment, the demand then 
made not within reasonable time, and the indorsers thereon will not held. 


Action the Home Savings Bank 
against Robert Hosie and 
Thurston, executors the estate 
Huff Jones, deceased, upon note for 
dated January I5, payable 
demand, after date, with interest, 
executed the Detroit Motor Co. 
the order Huff Jones and other 
payees, whom was indorsed the 
Interest was paid the note 


quarterly from date until January 
1893, and demand payment the 


note was made July 24, 1893, when 
was protested for nonpayment. The 
bank had judgment. appeal, 

Held: The defense this note 
based upon the grounds: 

First, that was the duty the bank 

order hold the indorsers upon 
present for payment within reason- 
able time, which time would much 
shorter than that which actually elapsed 
before the presentment; and that that 
delay was such laches discharge 
the indorsers; 

Second, that the indorsers are 
charged because the bank did not notify 
them the failure the Detroit Motor 
Company pay; and that notice 
was given them the demands made 
verbally upon the company the spring 
June 16, 1893. 

Upon the first point, counsel for the 
bank contends that the note was con- 


tinuing security upon which the 
sers remained liable until presentment, 
however long the time which might 
elapse before was presented, view 
the fact that the court below found 

Exception was taken defendants’ 
counsel this finding, and now 
claimed that there was evidence 
sustain such finding. 

The testimony returned the bill 
exceptions. The findings show that 
the note was given January 15, 
that demand payment was made, 
notice such demand given, until 
July 24, 1893. find testimony 
the record which warranted the finding 
that this was regarded permanent 
loan. Mr. Elwood Hance, one the 
indorsers the note and one the di- 
rectors the Detroit Motor Company, 
was called witness for the plaintiff, 
and testified cross examination that 
the note had been presented 1891 
would have been paid; that the financial 
difficulty came upon the company the 
latter part 1892. The note must 
therefore treated ordinary de- 
mand note, and the rights the parties 
settled the rules applicable thereto. 
The cases are variance upon this 

The Court Appeals New York 
held Merritt Todd, N.Y. 28, 
that promissory note payable 
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mand with interest continuing se- 
curity, and that indorser remains 
liable until actual demand; that the 
holder not chargeable with neglect 
omitting make demand within any 
particular time, This case has since 
been criticised, not only other courts 
but that court; and Parker 
Stroud, 385, that court said: 
the case Merritt Todd, 
determination contrary the principles 
there laid down has been made this 
State, and although that decision has 
been somewhat criticised later cases, 
has now been acquiesced too long 
the law the land open 
question 

This doctrine has not been followed 
other States; and the great weight 
authority that demand notes must 
presented for payment within 
able time, and case nonpayment, 
notice must given other cases 
indorsers, 

61, the question was squarely presented. 
The action was promissory note for 
$300, dated June 1885, payable de- 
mand, with interest. There was de- 
mand payment until March 19, 1889. 

Plaintiff claimed that was under- 
stood between the parties that was 
permanent loan, though there was 
time payment upon except 
stating the case, said that there had 
been any agreement tothe time when 
the note should paid, could not af- 
fect the rights the indorser unless 
was the agreement; and even 
then might well doubted whether 
parol evidence any agreement ex- 
tend the time payment, altering 
the force the written contract, would 
admissible. The note was transterred 
the plaintiff for money borrowed, 
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Some contention was made that the note 
being payable with interest, was there- 
taken out the rule applicable 
commercial paper. was said that 
was note upon which immediate pay~ 
ment might demanded; that the in- 
dorser contemplated short credit, and 
that that was the consideration upon 
which agreed responsible; that 
was the object the borrower 
day payment was contemplation 
the parties, corresponding note would 
have been drawn; and that the borrower 
would not have put the power 
the owner the nete call upon him 
immediately for payment. was held 
that the demand should have been made 
earlier, and that the judgment should 
have been directed for defendant. 

Field Nickerson, Mass. 131, 
the note was payable demand, with 
interest. was given for money loaned. 
The action was against 
demand was made for eight months; and 
was held that should have been 
made 

The cases Rice Wesson, 
400, Thielman Gueble, La, 260, 
Turner Mining Co., Wis. 355, are 
all the same effect. 

the last case, the court said: “It 
has been held New York, and perhaps 
sory note, payable demand, with in- 
terest, continuing security which 
the indorser will remain liable until 
actual demand, and upon which the 
holder not chargeable with neglect for 
omitting make demand within any par- 
ticular time. Merritt Todd, N.Y. 
28. But much the reasoning that 
case seems have been disapproved 
subsequent cases that court. The 
case Merrit Todd has been express- 
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held that note must pro- 
tested and notice given within reason- 
able time hold indorser; and the 
fact that the indorsement for 
modation and that the note bears inter- 
est makes difference. This ruling 
seems harmony with the current 
authority this country, appears 
from the valuable notes Freeman 
Amr. Dec., 250, 

The delay the above case was ten 
months. The case was followed and 
approved Leonard Olson, 162. 

Palmer Palmer, Mich. 489, 
the court said speaking demand 
notes: the note had been negotiable 
and indorsed over, any long delay 
present would unquestionably have 

now well settledt hata note pay- 
able demand payable once and 
without demand, that thestatute runs 
from its delivery; and this rule has been 
applied where, from the con- 
tract, manifest that immediate pay- 
ment was not expected. Thusin Norton 
Ellam, W., 461, the note called 


BOND 


MINNESOTA BANK DEPOSITORY COUNTY 


Liability sureties thereon where, instead deposits being made repayable authorized 
statute, county moneys are exchanged for six months’ interest-bearing certificate of deposit. 
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for interest which indicated least 
expectation some that 
case the action was note payable 
days after demand; and was held that 
was barred the statute against 
the maker after the lapse six years 
after the days named the 

The courts are sometimes embarrassed 
with the question whether the time when 
demand made, under the circumstan- 
ces the given case, reasonable 
time. the present case, however, 
such embarrassment arises. The parties 
all resided the city, that the bank 
could have presented any time 
the company and notified the indorsers, 
and yet carried from January 15, 
years its date, before taking any 
legal steps demand payment, no- 
tify theindorsers. The demand was not 
made within reasonable time hold 
the indorsers this paper. need 
not, therefore, discuss the question 
the the demand and no- 
This claim should not have been 
allowed the court below, 


FUNDS. 


Board Commissioners Security Bank Duluth, Supreme Court Minnesota, Jan 1899. 


bank having been designated 
depository county funds pursuant 
Gen. Stat.. 1894, 229-735, executed 
the county bond, with sureties, 
tioned pay interest monthly bal- 
ances the money deposited the rate 
per cent, per annum, and hold 
the money and interest subject draft, 
and payable all times demand. 
During the life the bond the county 
treasurer, with the knowledge and con- 
sent the board county commission- 
ers, deposited the bank money be- 
longing the county, which was part 


sinking fund accumulated meet 
future maturing obligations the coun- 
ty, and took therefor certificate 
terest per cent. per 

Held: That the only authority the 
county treasurer, the board county 
commissioners deposit lend county 
funds that conferred statute, viz., 
payable demand, with interest ac- 
cordance with the proposal the bank 
the county commissioners; that, not- 
withstanding the attempt attach 
the deposit terms not authorized law 


the money deposited above must 
deemed deposit under the statute, pay- 
able demand, and for which, with 
interest per cent., the sureties 
the bond are liable. 

The bank being largely indebted 
the county, became insolvent, and upon 
the petition the State bank examiner, 
receiver all its assets was appointed, 
pursuant tothe provisions Laws 
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1895, 145. The board county com- 
missioners neglected file the claim 
the county against the bank within the 
time limited for that purpose the in- 
solvency proceedings. The sureties never 


requested that the county should file its 
claim, 


Held, that the mere failure the 
county file the claim against 
the bank did not release the sureties 
either toto pro tanto, 


Recent Decisions Scott, Internal Revenue, D.C. and Wilson, 
Acting Commissioner, which have special relation the banking 


LOANING MONEY REAL ESTATE. 

The business loaning money real 
estate, taking the note the borrower 
and mortgage, not such business in- 
volves the lender special tax liability 
either banker broker under the 
second section the act 
11, 1899. (By Wil- 
son, Acting Commissioner). 
SELLING DOMESTIC FOREIGN EXCHANGE. 


merchant Houston, Minn., in- 
quires whether can sell domestic and 
foreign exchange his customers with- 
out being required pay special tax 
banker. Held, while such sales would 
not involve him special tax liability 
banker, yet under the provisions 
June 13, 1898, could not engage 
the negotiation the sale exchange 
without subjecting himself special tax 
Wilson, Acting Commissioner.) 

NEGOTIATION THE PURCHASE 

EXCHANGE. 

Inquiry relating persons who sell 
steamship tickets, and, addition 
this business currency and 
checks, giving receipts therefor, for oth- 
ers, banks who issue account there- 
bills exchange foreign coun- 


Held: understood that these per- 
sons receive money from those who wish 
send remittances foreign countries 
and procure for them bills exchange. 
this the negotiation the pur- 
chase exchange within the meaning 
the second paragraph section 
the act 1898; and they re- 
ceive commission such purchases, 
and make this any material part their 
business, they are brokers under that 
paragraph, and should reported for 
assessment accordingly.—Jan. 19, 1899. 


Wilson, Acting Commissioner). 


STAMP TAX 
Decision the United States Circuit 
Court, ninth circuit, northern district 
California, Kirk Western Union 
Tel. Co., Jan. 1899. Action 
recover damages the sum .$5,000 
for the alleged neglect the defendant 
transmit telegraphic message 


Aug. 1898, 

Held: message was 
subject stamp tax, and wastheduty 
the plaintiff, the maker and signer 
cel the stamp required law before 
can charge the defendant with neglect 
failure transmit the message its 
destination.—(Decision promulgated for 
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information Internal Revenue officers 
Acting Commissioner Wilson, Jan. 20, 
BRANCH OFFICES BROKERS. 

Held: Special tax must received 
paid for branch offices brokers 
that have all the paraphernalia for 
active business, where orders are receiv- 
with checks and moneys accompany- 
ing purchase stock, which checks 
moneys are transmitted the employee 
the main house, and where, though 
books are kept, memorandum pads 
are kept, which answer blotter, 
which sent the main house and cop- 
ied into the books the firm; where, 
also, statements are issued the 
ent customers the branch offices where 
they call, and ticker exhibition 
recording sales and purchases the 
stock exchange, and indi- 
cating the value stocks dealt in. Any- 
thing the contrary found ruling No. 
accordance herewith.—Jan. 23, 1899. 
(By Wilson, Acting Commis- 


sioner.) 
TAX BROKERS. 


Inquiry ‘‘whether not company, 
organized under the laws the state 
where operated, must take out license 
for the sale stock and bonds?” 

Held: the company corporation 
merely disposes its Own stock and 
bonds for the purpose obtaining 
money conduct the business for which 
was organized, not, this ac- 
count, required pay special tax 
broker under the second paragraph 
section the act June 13, 1898. 

But the company officer 
agent, whose business nego- 
tiate these sales for commission 
premium thereon, such person must 
required pay special tax 
under this act. 
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The Supreme Court, the case 
Warren Shook, collector (gt 
704) referring the definition bro- 
ker contained the statute that 
time force, the language which 
the same that the war-revenue act, 
defining broker, said: 


parts the definition are quali- 
fied the words whose business 
sires invest, and purchases United 
States stock, state stock, orany other 
securities, does not thereby become 
United States stock which wishes 
sell raise money pay his debts, 
because not satisfied with per 
cent, interest, thereby madea bro 
ker. when making sales and 
purchases his business, his trade, his 
profession, his means getting his liv- 
ing making his fortune, that 
becomes broker within the meaning 
the 


—January 26, 1899, 
Acting 


Wilson, 


SPECIAL DEPOSITS 
CAPITAL. 

Inquiry relative the liability 
special tax the Plymouth Guaranty 
Savings Bank, Plymouth, N.H. 
the capital advanced cer- 
tain depositors, stating that the bank 
terms depositors” those who 
advance said $100,000; that the method 
employed this bank that 
employed the Portsmouth Trust and 
Guaranty Company which, from the re- 
port the bank examiners the State 
follows: 

Certain individuals advance 
takes the place the guaranty fund 
percent.of deposits which de- 
manded state law, The depositors 
are guarantied interest the rate 314 


percent, Whatever earnings over 
and above this interest rate there may 
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divided among those who have 
advanced $100,000. find that the 
past year the depositors received inter- 
est the rate per cent. and that 
those who advanced this re- 
ceived interest the rate per cent. 
upon the total amount. 


Held: This $100,000 clearly part 
the working capital the bank, and 
issubject the special tax 
each thereof.—Jan. 27, 1899 
Scott, 

THE ELEMENTS NECESSARY CONSTITUTE 
TAXABLE WAREHOUSE RECEIPT, 

Treat New York states that the 
last paragraph the Attorney-Gener- 
decision December 29, 1898, re- 
garding warehouse receipts, states: 
therefore advise you that all receipts 
given for goods, merchandise prop- 
erty, held storage warehouse, 
require stamp provided for the 
clause the war revenue act above 
Collector Treat further states 
that the attorneys for the warehousemen 
contend that stamp tax due where 
receipts are given for goods mer- 
chandise stored, and that they place 
great stress the word 

Held: This word does appear the 
General’s decision, but 
not governing The paragraph 
relating warehouse receipts does 
not state that the warehouseman must 
receipt, nor does this office be- 
lieve that any court would construe 
the paragraph the manual 
giving the warehouseman receipt 
the storer. 

This office opinion,and holds, 
and has held both before the render- 
ing the opinion, 
and after the rendering the same,that 
any written instrument the hands 
the storer his agent, which evidences 
the storage goods, merchandise 
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property any kind, held storage 
any public private warehouse 
yard, except receipts for agricultural 
products deposited the actual grower 
thereof, the regular course trade 
for sale, warehouse receipt has 
upon any acknowledgment the 
warehouseman that the goods mentioned 
therein are storage his warehouse, 
This office does not consider that the 
warehouseman must this instru- 
ment, storer presents and 
does not out his hands and only 
man any one acting for him, such 
the storage the goods, has become 
the issuer warehouse receipt just 
much though wrote every word 
upon it. The act acknowledging the 
storage, together with the effect the 
instrument the hands the storer, 
house receipt. 

The written instrument should have 
least four elements embodied it. 
First, the fact must appear that goods, 
merchandise property are being dealt 
with. Second, that they are being dealt 
with regard storage, directly in- 
directly. Third, there must appear some 
acknowledgment receipt the goods, 
merchandise property received for 
storage. This acknowledgment re- 
ceipt should made the 
man propria persona,or someone 
such person Fourth,someone 
must appear the storer the goods, 
either the owner same the agent 
said owner; and whenever these four 
facts appear, this office opinion,and 
holds, that this instrument subject 
toatax cents, regardless the 
ingenious arguments made interested 
warehousemen against such construc- 
tion the paragraph. 


110 THE BANKING 


Further held, that nothing herein con- 
tained has reference the question 
receipts issued for storage perishable 
Scott, Commissioner. 


CHECKS AND ORDERS (INLAND AND FOR- 
EIGN)—STOCK TRANSFER TRUSTEE 
FOREIGN MONEY BROKERS. 

Letter from Collector Coyne, Chicago, 
Ill. referring the paragraph under 
Schedule relating the tax imposed 
bank checks, drafts,bills exchange, 
both inland and foreign, orders for the 
payment money, etc. and asking the 
following questions regard the 
same: 

order for the payment money de- 
mand the current funds standing 
the credit the drawer, irrespective 
the location the payor,” and 
ject stamp tax cents each? 

Answer. check may defined 
draft order bank banking 
house purporting drawn upon 
deposit funds for the payment all 
certain person therein named, him, 
his order, the bearer, and pay- 
able instantly demand. 
must drawn upon bank banker, 
and requires but cent stamp affixed 
thereto under the act June13, 
respective whether the bank 
which the check drawn located 
the United States foreign 
country. 

the order for the payment 
money (inland) taxable the rate 
cents per $100, fractional part thereof, 


distinguished from check the 
element 


Answer. order for the payment 
money may defined order 
upon any person the 
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certain person named therein, him 
his order, the bearer, may 
may not payable demand, and 
may may not drawn upona deposit 
payable otherwise than sight 
demand within the 
stamps atthe rate per 
fraction thereof, must affixed. 
order for the payment money dis- 
tinguished from check the fact that 
acheck must drawn bank 
banker and against deposit funds, 
while order need not drawn. 

the order for the payment 
money taxable the rate cents per 
fractional part thereof predicated 
its being based letter advice, 
upon the fact that payable 
abroad? the latter, how shall 
ination made between check 
ble abroad and order referred 
ruling 65, circular 503, revised? [Rul- 
graph otherwise for the payment 
transfer money abroad, issued ex- 
press other companies, any person 
persons, require stamp the 
same purpose within the United States 
require astamp each order, 
irrespective the amount. 

Answer. order for the payment 
money which taxable the rate 
cents per $100 fractional part thereof, 
predicated upon the fact that pay- 
able abroad. 

The difference between order for 
the payment money payable abroad 
and check payable abroad the same 
explained the preceding section, 

tee, and upon his death issued his 


successor trust, the transter taxa- 
ble? 


Answer. When stock 
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trustee, and upon transferred 
his successor trust, liability 
the stamp tax incurred. 


foreign correspondent for lump sum 
covering several money orders, payable 
the basis the total amount, upon 
each order treated separately? 


toa foreign correspondent fora lump 
sum covering several orders, payable 
per cent, per fractional part 
thereof, should affixed the basis 
the total amount named the letter 
advice. This ruling based upon case 
where bill exchange order for 
the payment money accompanies the 
letter If, however, bill 
exchange order for the payment 
money accompanies the letter advice, 
these instruments that are taxable, 
and not the letter 30, 
1899. Scott, Commissioner. 


USED FOREIGN MONEY 
ORDER BROKERS, 


When broker accepts froma 
asum money which said customer 
wishes send athird party abroad, 
and said broker gives said customer 
receipt, which retained said 
customer, and the broker remits the 
correspondent New York, elsewhere 
within the United States the amount 
said customer wishes sent abroad, ac- 
companying with letter 
advice instructions said corre- 
spondent what disposition make 


the proceeds said remittance, this of- 
fice holds that said letter advice 
instructions not subject taxation. 
Should, however, send letter 
advice instructions his corre- 
spondent New York elsewhere 
within the United States, 
draft, check other order for the 
payment money, the correspondent 
being directed such letter 
pay certain sum money acertain 
person and charge the ac- 
count, then this office rules that such 
letter advice would subject 
taxation order for the payment 
money sight demand, and should 
have 2-cent stamp affixed thereto. 

the broker deals directly with cor- 
respondents abroad, the same ruling 
above set forth holds good, with the ex- 
ception that letter advice 
companied any remittance should bear 
stamps the rate cents per $100 
fraction 

some instances foreign money order 
brokers give their customer who 
wishes send money abroad form 
receipt, which forwarded said cus- 
tomer the person abroad whom 
the money paid, and this latter 
person, upon presentation this receipt 
the place payment ob- 
tains the money. Under these circum- 
stances this office rules that this receipt 
subject taxation order for the 
payment money drawn the United 
States, but payable must 
have stamps affixed the rate cents 
named 31, 1899. 
Scott Commissioner. 
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LEGACY TAXES UNDER WAR REVENUE LAW. 


No. 517—Revised. Instructions Relative tothe Return, Assessment, and Collection Legacy Taxes 
Imposed the Revenue Law June :3, 1898. 


TREASURY DEPARTMENT, 
Office the 


Washington, C., Jan. 14, 1899. 

Upon the death any person possess- 
ing the time death personal prop- 
erty, the whole amount which, re- 
maining after deduction legal debts 
for distribution legatees and distrib- 
utees, exceeds actual value the sum 
$10,000, such personal property will 
regarded having passed the ad- 
ministrators, executors trustees, and 
these officers will proceed 
soon possible the whole amount 
the decedent’s personal property 
distributed any person persons, 
any body bodies, politic corpo- 
rate, trust otherwise. 

The appraised value the whole per- 
sonal property the decedent the 
time death should first ascertained 
and stated the return Form 419, re- 
vised value each legacy 
will stated the proper column ,and 
the total this column will equal the 
amount given the appraised value 
the personal estate. If, however, this 
total less than the amount the 
praised value the personal estate, the 
items which make the difference 
should furnished separate sheet 
paper. the difference the amount 
legal debts, itemized statement 
should accompany the return. the 
difference caused the return being 
list the partial distribution the 


legacies, the fact and the reason why 
partial return made should noted 
Form revised, and the collec- 
tor’s schedule, Form 421. 

The administrator, executor, 
tee will then ascertain the rate tax 
paid the United States upon each 
legacy and distributive share; the tax 
each legacy and share, and the total tax 
all such legacies and shares, and 
shall make return duplicate Form 
419, revised, which shall delivered 
the collector internal revenue the 
district which the decedent resided 
the time death. 

The will enter the amount 
tax assessed the monthly list, 
Form 23, and will forward the list 
duplicate this office with one the 
returns Form 419, revised, and with 
his schedule Form 

The commissioner will determine and 
assess the return the list the 
collector the ordinary manner, and 
its receipt the collector will serve no- 
tice, Form No. 455, the 
tor, executor, trustee. The tax 
paid required said notice, other- 
wise will the duty the collector 
collect the tax, with penalty 
per cent. per cent. per month in- 
terest, required law. 

The law does not apply estates now 
process settlement, where the de- 
cedent died before June 13, 


Acting Commissioner. 


DISTRICT CLEARING HOUSE. 


DISTRICT CLEARING HOUSE. 


suggested plan for the establishment district Clearing House Waco. Tex., for the country banks, pre- 
sented Charles Smith the First Nationa! Bank McGregor, Tex., District Four, 
Texas Bankers’ Association, hela at Waco, Jan. 9, 1899. 


whole plan ‘in nutshell’ for 
each bank this district, outside 
Waco, request all banks the State 
send customers’ checks and cash 
items least, and perhaps all items 
them, any bank which they may 
general circular letter signed all 
country banks inthedistrict Waco 
each bank will exchange the clearing 
items the country banks the dis- 
trict, just they now checks pay- 
able Waco, each bank taking from 
the others all items the country 
banks that keep account with that 
tem should simple and easily ar- 
ranged, and while would increase 
some extent the work the clearing, 
would also lessen the work each 
bank. Each Waco bank would save 
from cents per day postage, 
well considerable large amount 
exchange, being the difference 
tween receiving returns from the many 
country banks through Waco banks 
straight per cent, and the full 
rates now charged each country bank 
small items. 

This plan should find favor also with 
banks throughout the State, sending 
such items Waco would not out 
the direct line, and legal decisions are 
opposed sending items direct 
banks drawn on. The delay, any, 
could not more than one day over 
present methods sending items di- 
rect. There would quite saving 
also those banks postage; saving 
cost exchange, Waco would 
charge the round amount, instead 


each country bank for itself now; 
and saving labor, there would 
less inclosures and letters write and 
less accounts keep. 

For the country banker could not 
otherwise than good thing, pro- 
vided that would save labor and that 
his earnings from exchanges would not 
materially decreased. have here 
what represents twenty letters 
the same mail from various points 
the State, and all containing customers’ 
checks our bank. Following the 
regular course, this mail must all 
opened, examined and distributed, and 
separate draft drawn payable the 
twenty banks, enclosure written for 
each one, copied letter book and 
mailed separately. The great amount 
detail labor such course well 
known. Let see what the earnings 
would be, supposing that exchange 
charged the usual rates making 
returns each bank. According 
tabulated statement making the total 
amount twenty items equal 484 
the total amount exchange would 
about cents per hundred. 
Now let consider the actual cost: 
Forty cents for postage, cents for 
revenue stamps, and cents, 
which would fair valuation the 
cost drafts, paper and envelopes, 
total cents. This amount 
taken from the gross profit $4.65 
leaves net profit Now let 
consider what the profit would 
all those items should come 
one enclosure from our correspondent 
one fourth the amount, 
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$1,484, would $3.71, less cent for 
postal card advice credit, would 
$3,70, exactly the net amount 
profit from the present method hand- 
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ling the items Therefore have not 
decreased our revenue, and the great 
saving labor too apparent need 
any further explanation 


LICENSE TAX SELLING EXCHANGE, 


Resolution adopted meeting District Four, Texas Bankers’ Association, Waco. Tex,, Jan. 1899. 


There our statutesa 
law requiring the payment certain 
occupation taxes for the privilege 
selling exchange; and 

this tax paid every 
private bank the while di- 
rect competition almost every bank- 
ing town there are one more express 


companies selling exchange and mak- 
ing inroads into the banks’ exchange 


business, and such express companies 
are not required pay any occupation 
taxes, therefore. 

“Resolved, That the Legislature 
hereby memorialized equalize this 
license tax and make apply all sel- 
lers exchange 


THE ROBBERY BANK. 


One the most remarkable robberies that 
has ever occurred the history banking 
that over sixty thousand pounds ($300,000) 
Bank England notes, taken from the money 
drawer Parr’s Bank London during bank- 
ing hours, Jan. 23. seems hardly credible 
that any bank should careless caring 
for its cash make such theft possible. 
The robbery, apparently, was most daring 
crime. The thief supposed have walked 
boldly behind the counter, where there were 
over one hundred clerks work, opened 
drawer, from which took parcel notes, 
and walked out the bank undetected. the 
total amount taken the greater portion were 
large denomination, one thou- 
sand pound notes and twenty-two five hundred 
pound notes, The bank. seems, had only 
short time previously discharged several trusted 
employees, who held comparatively high places 
because was discovered that they were heavy 
gamblers. There was nothing wrong between 
these men and the bank, but gambling em- 
ployees against the rules this bank, 
fact, nearly all banking institutions. 
supposed that one these discharged clerks, 
who knew not only the most minute arrange- 
ments the bank but also the hourly habits 
the clerks the desks, committed the theft. 

The most remarkable sequel this remarka- 
ble the fact that shortly after oc- 
curred there was returned mail the bank 
forty thousand pounds the stolen notes, all 
the large denominations. long letter ex- 


planation accompanied these, setting forth that 
the person sending had been summoned 
the bedside friend, who was suffering from 
alcoholism. was amazed when arrived 
see bundle notes projecting from 
his coat. Uponinquiry learned 
where they came from, and obtained permission 
return them. This story not believed, 
since, had the writer been honest, could have 
obtained the reward coming forward per- 
son. thought that the impossibility ne- 
gotiating such large notes without detection was 
the cause their return. 

interesting note the procedure the 
Bank England concerning the redemption 
these stolen notes. the annual meeting 
the shareholdersof Bank, held three days 
after the robbery, Mr. Parr presided, and, 
referring the robbery, said: 

“The authorities the Bank England 
promise after the lapse year credit 
with the notes not that time negotiated, 
investing the amount such notes consols, 
and paying this bank the interest After 
the lapse five the Bank England will 
hand over these consols, exchange for 
which give bond indemnity, guar- 
anteeing our payment the lost notes, should 
any them ever presented 

Notwithstanding this loss, the shareholders 
were mollified the declaration the same 
meeting dividend per cent., indi- 
cation how profitable run London 
bank. 


Chapter 410 the laws 1898, 
act amend the banking law relative 
restrictions banks and their 
follows: 

people etc. enact follows: Section 
Section the banking law hereby 
amended read follows: 

Section 89. Restrictions banks and their 
officers. bank this State, any 
director thereof, shall open keep office 
deposit discount other than its principal 
place business [except that any bank located 
inacity over one million inhabitants, ac- 
cording the last state federal enumeration, 
and whose certificate incorporation shall 
provide, may open and more branch 
offices such city for the receipt and payment 
deposits and for making loans and discounts 
the customers such branch offices only; 
provided, however, that before opening any 
branch office, the approval writing the 
Superintendent Banks shall first obtained 
and loans discounts shall made except 
such may have been previously authorized 
the board Every such officer 
director violating the provisions this sec- 
tion shall forfeit the people the state the 
sum one thousand dollars for every such vio- 

This constituted amendment the 
section, 89, the Banking Law add- 
ing the portion above included brack- 
ets, which insert illustrate the 
amendment. effect was permit 
state banks the City New York 
establish one more branches the 
same city the receipt and payment 
deposits and for making loans and 
discounts the customers such 
branch offices the use the 
term ‘‘only,” all other banking opera- 
tions, not strictly included the power 
receive deposits and make loans 
customers, would seem denied. 


BRANCH STATE BANKS. 


BRANCH STATE BANKS GREATER NEW YORK. 


The Corn Exchange Bank the City 
New York the first state institution 
take advantage the privileges af- 
forded this act. special meet- 
ing its stockholders, recently held, 
amendment its Articles Association 
was approved, authorizing extension 
the business and the powers the 
ing and keeping one more branch 
offices.” said that the bank will 
absorb one more up-town banks, 
soon negotiations therefor are 
pleted, and convert them into branches 
under the new law. 

This law gives the down town state 
banks New York City advantage 
over the national banks the matter 
establishing branches. 
tion the national bank law was re- 
cently instituted, whether per- 
mitted national banks have branches 
within city limits, and official opinion 
was given the Comptroller the 
Currency that such authority was 
conferred the national bank act. 
accomplish somewhat the 
pose, one more the large national 
banks the down-town district have 
recently acquired controlling interests 
the stock certain town national 
institutions, 

New York, course, the only city 
the State which this law applies, 
being the only one having over one mil- 
lion inhabitants, the effect the law 
give special privilege State 
banks New York city, notenjoyed 
any other the banking institutions 
the state. 
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THEIR CAUSES. 


The Bradstreet Company has issued pamph- 
let containing record the failures the 
United States for the year 1898 and the causes 
leading thereto. The little book contains some 
interesting figures even for those whom such 
matters statistics are dry reading. 

Speaking the causes failures business 
the writer says: 

far the chief cause failures, will 
seen examination the statistics, was lack 
capital which, may stated, generally 
the chief block those failing 
succeed business. the total number fail- 
ing 1898, 34.1 per are charged this 
cause. Specific conditions embrace the most 
particular sense, embarrassments due un- 
toward unusual happenings causes which, 
for instance, the case depression the 
textile trades not only brought long 
train trouble those industries immediately 
concerned, but naturally exercised reflex ac- 
tion upon other traders depending for their 
prosperity upon the good condition those and 
other industries unfavorably affected either 
bad weather, depression growing out tariff 
changes, the projection into conditions 
having their inception less prosperous years. 
Failures due this cause aggregated 229 per 
cent. the whole. 

worth noting, however, that this cause 
has shown lessening effect producer 
business failures late years, while the 
other hand lack capital has grown impor- 
tance unfavorable incident. Incompe- 
tence, the third great cause business trouble, 
accounted for 13.6 per cent. the failures re- 


ported 1898, exceeding 1896 and 1897 and 
being only slightly less notable this respect 
than 

tendency toward growth the failures 
due fraudulent disposition traceable the 
percentage reported for four years past, while 
failures due failures others have declinea 
slightly. Unwise granting credits was less 
fatal 1898 than any year there record of, 
greater conservatism alike the 
granting credit andin reporting thereupon. 
other hand, seems accounting each year 
for increased number was 
naturally expected, the failures out- 
side speculation, neglect and extravagance show 
little tendeney growth late years.” 

Incompetency causes more failures than 
fraud, lack capital more than incompetence 
anything else; neglect causes more than 
speculation and inexperience more than extrav- 
agance. This summary failures for the past 
four years, classified causes, given: 


1897 
1,610 
734 
456 
266 
633 
3,312 4,153 


No. 
1896 
1,892 
6388 
9a9 
140 
345 
550 


No. 
1395 


Failures 
due 


Incompetence........ 
Inexperience......... 
Lack capital....... 
Unwise credits. 
Failures others.... 
Extravagance........ 
Specific conditions. 2,5 


PHOTOGRAPHED CHECK. 


interesting story comes from Albany, 
Y., concerning the presentment photograph 
for payment like the original that 
the fact that the check was dated six 
years ago, which caused the bank investigate 
the matter before making payment. 

seems that 1893, check was 
made out the State New York Gilman 
Perkins Rochester for $60.80 for expenses 
Presidential elector. kept until July 
16, when had cashed. What appeared 
this check was presented for payment 
the Commercial Bank Albany Feb, and 
was taken the State Treasurer’s office for ver- 
ification, because its age. search was made 
and the original check was found. 


just presented was photograph the 
which Mr. Perkins had taken keep sou- 
This fact was not ascertained until 
minute comparison was made between the two 
The main point, fact the only ap- 
parent point difference between thetwochecks, 
was that the number the check the origi- 
nal was red letters and the photographic 
process they were taken black. 

The history how the photographed check came 
Albany Mr. Perkins, who rich 
man, died ashort time ago. The photographed 
check was found among his assets, and 
such excellent character that was thought 
genuine check and was presented for 
payment, 
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603 
299 

333 

3,229 
140 
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INQUIRIES AND CORRESPONDENCE. 


This department carried for the benefit all subscribers, who submit questions gen- 
eral interest, expect careful consideration thereof, without charge. The 
those submitting inquiries are published, unless special request made the contrary. 


Sending Check Drawee. 


Lancaster, Pa., Feb. 1899. 
Banking Law Journal: 

Dear receive deposit from cus- 
tomer check his order, drawn 
respondent, which mails its Galveston corre- 
spondent, and that bank mails direct drawee, 
being the only bank that point. Drawee re- 
mits draft New York, but fails, and draft 


Who loses? Teller. 


The Galveston The law does 
not sanction the mailing check direct 
the drawee, even where the latter 
the only bank inthe place, and the bank 
doing takes the risk the 
responsibility. This the law. Whether 
any private agreement modified this rule 

and authorized the course pur- 
sued the Galveston bank, soas re- 
lieve it, question not called for 
the inquiry. 


Presentment Note. 


Editor Banking Law 
Col., Feb. 1899. 
Dear January this bank received 
from the Eastan note due made 
payable place twelve miles from here, 
There being bank notary the place 
sent mail the customary notice the maker 
failed sufficient without per- 
sonal presentment, upon which base protest 
and hold indorsers liable? Cashier. 


There should have been presentment 
the note the place payment men- 
tioned therein. The course pursued 
ers, and would render liable the 
owner the note for any loss which 


might result from their discharge. 
course, recourse upon the maker the 
note remains. Consult the Negotiable 
Instruments Law Colorado for full 
particulars presentment. 


Hopkinsville, Ky,, Feb. 1899. 

Editor Banking Law Journal: 
Dear your January Journal, under 
Current News and Topics, page find 
account the robbery the American National 
lock. Will you please inform the make 

this timer? Cashier. 


The maker the Consolidated Time 
Lock Co., 


Exchange and Collection Charges. 


Feb. 
Editor Banking Law 

recently received from Chi- 
cago house draft dealer this town 
for $18, exchangeand collection 
After repeated efforts eollect the amount, and 
expenditure time, patience and shoe 
totally disproportionate the amount in- 
volved, we, the exercise what thought 
wise discretion, accepted fayment the 
face the draft, which surrendered, the 
debtor refusing pay exchange. Deducting 
per cent., remitted the proceeds, $17.10 
the Chicago house, advising them what 
had done, They returned our remittance draft, 
saying they wanted the whole $18, return 
the original draft. Are send them 
the full $18? Collecting Banker, 


probably cases out 100 the 
creditor concern,in such circumstances, 


would accept the remittance and thank 
you for your trouble. But you have 


dealt with the exceptional one hundredth 
man, who stranger gratitude and 
fair dealing, and sees only his strict 
rights under the law. The case really 
too small and trifling for the invocation 
law its settlement, but matter 
strict law the Chicago creditor the 
right. Your authority was collect $18 
plus exchange and collection charges, 
nothing. accepting the $18 and sur- 
rendering the draft without the exchange 
and collection charges you were guilty 
the heinous offence exceeding your 
authority, and case resort the 
creditor the courts you would com- 
pelled pay him the full amount. 
might well, not matter right, 
under the law, but pursuance 
the collection proceeds for time and 
give the creditor the pleasure experi- 
encing the delays lawsuit 
make you refund, The small costs you 
would haveto pay would fully made 
you the satisfaction you would 
derive from compelling him stand 
his legal rights,of which apparently 
fond, 

tion for the treatment the ungrateful 
creditor who sends dunning draft for 
collection. Our advice would make 
one trip and one presentment, and 
payment not forthcoming send the 
creditor bill for services and hold the 
draft virtue the right lien for 
payment thereof. notice the debtor 
thereof might might not prevent his 
subsequent remittance the creditor 
open Legally, would 
under obligation upon the draft be- 
fore acceptance him. this 
course, the absolute refusal handle 
and present such paper, unaccompanied 
collection fee advance, would 
save many banks much patience 
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and shoe the transaction 
this unprofitable class business, 


Negotiability Note. 
First NATIONAL 
Editor Banking Law Journal: 

use New Jersey. Kindly advise whether 
you consider negotiable and the conditions 
stated note enforced this state, and oblige, 

Yours truly, 
(Enclosure.) 


Glen Gardner, 


before the 


189 promise pay the order 


Dollars, for value received. 


Payable the with interest, 
This note given for a,........ 
received said payee the 
title and ownership which isto remain 
him until this fully paid and 
satisfied and upon such payment and ar- 
rears interest being title and 
vestin the undersigned and 
ifatany time the payee his agent 
shall deem themselves insecure shall 
lawful and hereby authorize them 
enter premises any other place 
where the said 
shall placed and retake the same. 
also agree not sell dispose 
until have fully 
paid for the same and that all payments 
ered rental case fail pay this note 
maturity, but this paper may re- 
newed both parties agree, upon the 
same terms and conditions hereinbe- 
fore stated. 


The note question 

(2) states the consideration for which 
given; 


| 


(3) contains agreement that before 
payment title property for which 
given remain payee; upon full 
payment, title vest maker; 

(4) authorizes payee retake proper- 
before payment any time feels 
insecure; 

(5) maker agrees not sell dispose 
property before payment; 

(6) agrees that part payment shall 
rental, case nonpayment ma- 
turity; 

(7) contains agreement that note may 
renewed both parties agree, upon 
same terms and conditions. 

Features and (2) may dismissed 
with the statement that they are 
ally regarded not affect negotiability. 

Concerning the remaining features, 
the general rule that essential 
the negotiability promissory note 
that must only for the payment 
money, and any other agreement 
special character engrafted upon it, 
becomes Special contract clogged with 
other matters, and loses its character 
negotiable instrument; but latterly 
would seem that this general ruleis sub- 
ject the qualification the 
added agreement does not impair the 
certainty the promise pay the cer- 
tain amount named, but only facilitates 
the means its collection, negotiability 
not destroyed. (See Daniel, Neg. 
Inst. sec. 

find decision New Jersey 
involving the negotiability such 
form 

Concerning characteristics (3) and (4) 
these have been held Georgia and 
Mississippi not impair 
Howard Simpkins, Ga, 322,the 
note promised pay the amount the 
payee, order, for buggy day 
delivered me, upon the distinct un- 
derstanding that the title was not pass 
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until paid for full, and 
authorized take possession same 
any time until fully paid for.” Held, 
the note negotiable. Burnley 
Tufts, Miss. 48, the notes contained 
the stipulation that the title the prop- 
erty shall remain the payee until all 
the notes are paid, and that shall 
have the right upon non-payment 
maturity either the notes, retake 
possession the property. the 
notes were not conditional reason 
these stipulations; they were absolute 
promises pay. 

But the other hand, Massachu- 
setts, note, promising pay $85 one 
month after date, the payee order, 
given consideration for horse, and 
containing agreement that the horse 
shall remain the property the payee 
“until paid for full me,” was held 
not promise pay absolutely and 
all events, but conditional contract, 
Sloan McCarty, 134 Mass. 245. 

find decision upon the effect 
agreements such (5) and (6). The 
first these would not seem affect ne- 
Whether (6) might con- 
strued permitting part payment before 
maturity,so make the amountof pay- 
ment maturity uncertain,is question 
considered. Probably, negotiability 
not affected thereby. (7) Agreeing 
that note may both part- 
ies not affect negotiability, 
because there power extension 
contained therein which would make the 
time payment uncertain; both parties 
must agree, and the effect would the 
same were entirely omitted, 

conclude, uncertain whether 
the New Jersey courts would construe 
such note negotiable instrument. 
might held some States and 
others not. the absence State 
precedent impossible say. 
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know nothing the laws 
New Jersey, however, which would pre- 
vent the instrument being enforced 


Collection Draft with Bill Lading. 


Groton, D., Jan. 27, 1899. 
Editor Banking Law 

DEAR you kindly answer through 
the columns your Journal the following re- 
garding liability bank receiving draft with 
bill lading attached for collection? 

sells load goods upon written 
warranty, and draws sight drafton for the 
amount sale, with freight bill 
the sight draft and sends B’s local bank for 
collection, with instructions deliver bill 
lading only payment draft, accepting 
freight bill part payment. 

gets the bill lading from the bank, pay- 
ing only the freight charges, and removes the 
property, and then refuses pay the balance 
the draft upon the ground that the goods are 
notas warranted. Can the bank interpose this 
defense against brings action against 
the bank for the amount the draft? Could 
the bank return the property and 
against for freight paid Thanking you 
kindly advance and expressing you ap- 
preciation your valuable Journal, am, very 
truly, CASHIFR, 


The bank liable for not fol- 
lowing his instructions, and surrender- 
ing the bill lading before receiving 
payment; but suit against the 
bank the latter could interpose de- 
fense, that the goods were not 
ranted, could not recover the 
amount from for this reason, has 
not been damaged the bank’s sur- 
render the bill lading before pay- 
ment. however, would entitled 
repossession his property. The 
goods not being warranted, would 
entitled reimbursement for freight 
charges paid, and havea claim against 
Possibly also against the 


bank, the latter appeared 
action apparent owner the draft 
and bill lading, and not the collection 
(See article and decision 
this number, upon this particular point). 
the bank was compelled reimburse 
for freight charges, would have 
claim against therefor, 

summarize: assume the facts 
these, that after paying freight 
charges, finds goods not warranted, 
and rescinds contract, and receives re- 
imbursement from bank for payment 
thereof, surrendering possession 
goods; and that has brought suit 
against the bank for such 
the bank would entitled in- 
terpose defense breach warranty 
the part and establishing this, 
would entitled recover the express 
charges paid, having tendered 
return the damaged property. But 
the bank should fail establish that 
the goods were not warranted, 
would liable for the amount 
the purchase price drawn for. 


BRIEF REPLIES, 


M.—The statement the New 
York Post,” referred to, that 
the Legislature Minnesota has passed 
law abolishing days grace erro- 
neous. has not yet been 
passed the Minnesota Legislature, 
although bill that effect has been in- 
troduced, and pending. 


Vermont. ruling the 
Internal Revenue Department that Can- 
adian bank bills, paid out bank 
this country, are subject the ten per 
cent. tax imposed the Act 
ary 1875, was made January 7th, and 
will found our January number 
page 26. 


CURRENT 


CURRENT 


Items Interest all the States. 


NEWS AND TOPICS. 


NEWS AND TOPICS. 


Readers are requested matters arising locally 


enhance the interest and value this department. 


Discovery has been made that bag the 
precise weight 163 silver dollars the silver 
vaults the Philadelphia mint, and supposed 
contain that amount dollars, filled with 
nails, sawdust and pieces lead. investi- 
gation progress. 


The trial the indicted officers the defunct 
First National Bank Asheville, N.C., has been 
set down for Feb. 15. The cashier reported 
have made full confession. The bank closed 
its doors July 31, 1897, and the frauds, discov- 
ered Government officials, said, were 
the most sensational nature known the an- 
nals banking. 


The following eopy circular which 
the National Association Credit Men issu- 
ing its members aid preventing the use 
local checks debtors making remittances, 
instead their sending exchange the place 
the creditor: 

our last convention was resolved 
inaugurate some plan dealing with the abuse 
using local checks the settlement out- 
of-town bills. The adoption such mode 
remittance entails upon business houses un- 
just and unreasonable expense, which varies 
according the volume business, but seldom 
amounts less than several hundred dollars 

“The best method dealing with this prob- 
lem still discussed, but any plan which 
-does not involve concerted action will doubtless 
fail achieve the most satisfactory results. 
believed that systematic educational work 
the Association Credit Men may effect- 
ive materially reducing the cost each busi- 
ness house obliterating the 

“The plan herewith suggested hope will 
adopted nearly all eur local associations, 
any event there reason why should 
not operated once the National Associ- 
ation for the benefit those members who are 
not identified with some local organization. 

herewith suggested that each member 
desiring co-operate the undertaking keep 
local checks upon which exchange charged, 
-and that such list names sent the fif- 


teenth day each month secretary the 
the name the asso- 
ciation will then issue letter similar copy 
enclosed marked one. the name reported 
the second time, then the letter marked two will 
out, and the third and fourth will follow 
increasing force commensurate with the 
sive repetitions the name. card index 
will kept the office the association all 
names reported, showing the firms reporting, 
and the number letters issued. Along with 
each letter will appropriate literature dem- 
onstrating the injustice 
nature the practice. 

expense postage and labor writing 
individuals and firms will accurately 
computed and charged each member, accord- 
ing the number names reported each month, 
Where two three houses report the same 
name, but one letter will issued and the ex- 
pense divided. The cost stationery will 
borne the association. 

“If you are willing operate this 
deavor check this abuse kindly sign the en- 
closed agreement and will sent you 
once, upon which monthly reports names may 
submitted.” 


TAXATION SAVINGs BANK Deposits.—The 
New York State Board Tax Commissioners 
its annual report the State Legislature says: 

action seems imperatively called 
for the hands this Legislature with regard 
the taxation deposits savings banks. 
For years past great difference opinion has 
now exists, the result which has been that 
many localities the State,savings bank depos- 
its have always been assessed the depositor, 
when such deposits could ascertained. 
other localities, under opposite construction 
the statute, such deposits have been held 
exempt both the depositors and the 
banks, and such assessments have been made. 
The injustice arising from this condition 
affairs too apparent require comment. 

our report for the year 1896 called 
attention the fact that large amounts money 
were deposited saviugs banks people 
comparative wealth, either because the facility 
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afforded for escaping taxation because the 
income therefrom large can obtained 
elsewhere with equally satisfactory security, 
for both reasons. Since that time have had 
many striking illustrations the increasing 
prevalence the conditions described. 
Our attention has been called local assessors 
the fact that many the most well-to-do citi- 
zens their respective localities have, within 
the last few years, withdrawn from other forms 
investment and placed their money 
ings banks; and they have reported with 
great unanimity that single feature the 
law now exists there such general 
and widespread opposition public sentiment 
that which has been construed exempt 
savings bank deposits from assessment. 

“The aggregate deposits savings banks 
this State now, round numbers, about 
$900,000,000. tax only one-fourth 
per cent. would produce, even allowing for prop- 
deduction, income about $2,000.000 
the State Treasury; and have stated be- 
fore, believe that could paid without 
any smaller rate interest the 
individual than would otherwise receive. 
But assume that weuld reduce the rate in- 
terest. The average amount deposits all 
the savings banks the State only about 
$425 each individual The deduc- 
tion certain classes investment, either 
non-taxable otherwise taxed, would reduce 
that average less than $400. tax one- 
fourth per cent, would make the average 
tax the individual depositor about one dollar 

mercial Club Chicago, held the 31st 
December, which there was large attend- 
ance bankers and business men, the follow- 
ing resolutions were adopted: 

Resolved, That the deliberate judgment 
the Commercial Club Chicago: 

That the matter most pressing and imme- 
diate importance the American nation, after 
the impending ratification the treaty peace, 
the building stable foundation for the 
national monetary system. 

the party power came into the dis- 
tinct promise currency and financial reform, 
and already more than two years have passed 
without the 

That the objection immediate action that 
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the Republican party needs reserve the finan- 
cial issue for 1900, answered the statement 
that would bea stronger claim confidence 
have already reformed the currency fulfill- 
ment pledges the people than again 
advocate reform that for four years the party 
had shown willingness carry out, 
again make promise that the people had once 
trusted vain, 

That objection carrying out the 
party’s pledge that special session might lead 
answered the statement that only matter 
party discipline involved, and should not 
allowed stand the way this grave duty. 

That the party power has the positive and 
determined mandate the people given 1896 
mandate people moved more pat- 
riotic fervor than had been stirred since the 
Civil War—and that space two years has 
since elapsed, which would unjustifiable 
make longer. 

That for the moment and temporarily are 
immediate financial danger, but that there 
certainty that this immunity will last; that 
have had our lesson and know the profound 
risks and dangers, and are unwilling sit and 
wait for them return; that while the present 
panic-breeding and dishonor-bearing system, 
system exists, panics are always possible, 
the business interests are always threatened, 
and the national credit and always 
insecure, and that bad crop over-trading, 
party reverse may quickly precipitate all 
have recently 

That the wise wish defer the colonial set- 
tlements our new possessions until can 
and wisely arrange them should 
point the signal importance preparing our- 
selves once for dealing with the monetary 
questions our new possessions putting our 
own monetary system sound basis; that 
can hardly undertake teach finance Cuba 
and Porto Rico and the Philippines until 
have taught ourselves; that can hardly 
tify and establish the currency these wards 
ours until rectify and establish our own, 
and that currency reform must begin home. 

That our standing among the nations in- 
volved; that are undertaking agreat position 
the world; that cannot make that good 
continue too weak, too hesitating and too 
partisan reform the acknowledged and im- 
pressive evils, absurdities and dangers our 
own currency system, when have office 


all-controling party, chosen and elected and put 
power for the especial purpose accomplish- 
ing this very reform, 

And that, therefore, special session Con- 
gress should called after March 
1899. 


Britain continues the greatest customer 
the United States, despite the fact that 
our purchases from her continue much below 
those former years, The figures the Treas- 
ury Bureau Statistics, covering the calendar 
year, exports and imports,show that our sales 
the United Kingdom the year 1898 were 
661,787, against $482,695,024 1897, while our 
imports from Great Britain 1898 were but 
against $159,002,286 Thus 
our sales the United Kingdom are nearly five 
times much our purchases from her. The 
exports the United Kindom increased fifty- 
six millions over those 1897, while the same 
time the imports from that country into the 
United States were decreasing forty-eight mil- 
lion 

These reductions our imports from the 
United Kingdom are, however, merely inci- 
dent the general reduction our imports, 
which during the calendar year 1898 were 
637,000 less than those 1897. Indeed, the 
United States is, proportionately her imports, 
better customer the United Kingdom than 
the average foreign country. The countries 
the world, omitting the British colonies, took 
but about per cent, their imports from the 
United Kingdom, while the United States 
1898 took over per cent. from the United 
Kingdom. Indeed, our purchases from that 
country were far excess those from any 
other part the world, being per 
excess those from Germany, double those 
from France, more than the total from Asia, 
Africa and Oceanica combined, and more than 
one-third the entire importations from Europe. 

The reduction our purchases from the 
United Kingdom during the year 1898 has been 
altogether the class articles whose manu- 
factures are being increased the United States, 
and incertain raw materials, which last year’s 
importations were the early part the year 
abnormally large. 
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recently stated that our opinion many 
bankers escaped robbery because the pres- 
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ence night watchmen which, combined with 
the use safes made laminated steel, served 
least burglar proof protection, but that 
this means would not prove efficient caseJof 
riot, etc. 

Our opinion the efficiency watchmen 
will, however, have revised because the 
robbery bank Arcola, the night 
20, where the watchman was bound and 
gagged, after which the burglars successfully 
looted the bank, destroying the safe made 
laminated steel, has frequently occurred the 
recent past. 

does, however, seem that should 
possible make vault strong enough with- 
stand all attack during any time when or- 
dinarily left unprotected responsible bank 
officials, and know other material 
well adapted for this purpose that Harvey- 
ized armor plate, such used for the protec- 
tion our battleships. This metal, like most 
things superior quality, little more ex- 
pensive than the metals which have heretofore 
been used forthis purpose, butin mostinstances 
its use will prove economy the long 


Progressive banks and business houses should 
have full supply rubber stamps, which are 
now nearly indispensable any line business, 
would especially call the attention our 
readers the advertisement the American 
Supply Co. Fitchburg, Mass., which will 
found this issue. 

This firm are putting out goods fine quality 
prices that leave excuse for any one 
behind the 

Their Dating Stamps cents, Revenue 
Stamp Cancellor cents, are leaders which 
should flood them with orders, 

postal card sent them will bring you their 
price list return mail, and will esteem ita 
favor the sender will mention the BANKING 
Law 


doubt many our readers have noticed 
our recent issues the advertisement 
Adjustment Safety Gate, which specially 
designed prevent accidents With 
the approach warmer weather and balmy 
breezes, the windows and the nurs- 
ery, fact, the entire house, should fitted 
with this device insure the safety 
the little ones. Catalogue, price list, and full 
particulars will mailed the manufacturers 
any address. 
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Now the time order indexes and replen- 
ish the office with desks, chairs, file cabinets and 
necessities and the reform card index sys- 
tem, which the United States Desk, File and 
Cabinet Co. Indianapolis are originators 
and others imitate, you have not purchased 
your supplies for your cabinet file, 
new one, they only cost cents per drawer, 
complete with indexes. This offer only for 
thirty days though. Indexes can furnished 
for the Amberg, National, and 
cabinets the low price $1.75 per 
dozen, and cases the same price per 
The inventor has been twenty years completing 
this series indexes, and confident they 
will appreciated both titles and partica- 
larly Their factory one the best 
equipped the United States, and occupies 
more space than all the others put together for 
this branch the business. They have been 
running day and night forthe last two months, 
and present time are thirty days behind with 
orders. soon weather will permit they 
will erect new building accommodate their 
growing business. force employes, 
from president janitors, live homes owned 
the company. Their business run some- 
what the co-operative plan, and done 
the cash basis. Ticklers and catalogues can 
had upon application. 


One the most satisfactory catalogues 
have seen for the general bookkeeper the 
mammoth wholesale catalogue issued 
Flanagan, 267-269 Wabash Avenue, Chicago. 
furnishes books all publishers whole- 
sale prices, and makes special effort catering 
wants the banking fraternity. Mr. 
Flanagan man sterling integrity and our 
readers will well write for his catalogue, 
which sent free any address. Associated 
with him Mr. Reynolds, gentleman 
wide experience the book business, who 
charge the library department. Mr. 
business the last few years has 
assumed proportions almost phenomenal. 


HEEL readers will find 
our advertising columns something setting forth 
the merits the Interchangeable Heel Protect- 
ors, made Freeport, Illinois, for keeping the 
heels shoes perfectly straight. some- 
thing decidedly unique and nice, ‘‘out 
sight” and the wearing surface can changed 
from one heel the other. 
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This device has segment nickel steel held 
place metal piece which screwed down 
the heel. The segment hard that will 
turn file and will last longer than pair 

Nothing completely destroys the effect 
dress heel worn off the back side,and 
this little piece ingenuity will entirely pre- 
ventit. also prevents the foot from slipping 
ice wet surfaces. 

have seen pair them and have 
hesitancy recommending them. 


Attention invited the advertisement 
Bowen Son, Springfield, Mass., manufactur- 
ers which appears for the first time 
have received and used 
their pens, and can unhesitatingly 
recommend them every way superior and 
worthy atrial. Bowen Son manufacture 
steel pen for bankers, known the 
Pen,” and another specialty their patent 
pen, one dipping which writes 
apage. Bookkeepers and others looking for 
good pens would well write for samples, 
and when doing are asked mention this 
Journal. 


Inks and mucilage are indispensable the 
conduct banking, and the endeavor all 
banks get the best the market for their 
recurds and correspondence. this 
tion invite the attention our readers 


the advertisement the Robert Keller Ink Co. 
Detroit, Mich. Robert Keller manufact- 
uring chemist and maker superior writing 
and copying inks and mucilage, and these the 
company offers for sale. would recommend 
atrial these goods. Upon request trade 
price list and catalogue will sent, showing 
varieties and prices. Kindly mention the 
Law when writing. 


The Dorsey Co. 6oth street, 
Chicago, advertise with their Idea 
Rubber Stamp,” which contains three lines— 
name and address—and costs only fourteen 


cents. This stamp said superior, be- 
cause the type made hard rubber that will 
not vulcanize, and being set the holder, 
far superior soft rubber pasted wood. The 
user can buy extra type from the Dorsey Com- 
pany seven cents per alphabet, using the 
same holder for several different names, words, 
etc.; four alphabets, with figures, cents, post 
paid. The face the letters imitate the type- 
writer that makes very correct address 
use reply cards, and fill one’s name 
books, papers and periodicals; also makes 
very neat corner card envelopes. 


‘ 


